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FINALNI IZVJESTAJ
O MONITORINGU SUDENIJA
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Monitoring tim:

Vladan Buranovié, Sef tima (za period 01. 04 - 30. 09. 2011)

Daliborka Knezevi¢, Sefica tima (za period od 01 .10. 2011 - 31. 07. 2012)
Marija Vuksanovi¢, ¢lanica

Andrej Popovi¢, ¢lan

Ovaj lzvjestaj je pripremljen uz podrsku Evropske unije. SadrZaj ovog lzvjestaja je iskljuciva odgovornost Centra za demokratiju i ljudska

prava (CEDEM) i ni na koji nacin ne odraZava stavove Evropske unije.
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PREDGOVOR

Reforma pravosuda nesumnjivo predstavlja jedan od najvaznijih politi¢kih, pravnih i drustvenih zadataka
Crne Gore. Bez efikasnog pravosudnog sistema, nije moguée uspostaviti potpunu vladavinu prava, niti
sprovesti potrebne ekonomske reforme. Osim toga, uspjesnost ove reforme ¢ini conditio sine qua non
pristupanja Crne Gore Evropskoj uniji. Praéenje/monitoring zakonodavne i sudske prakse predstavlja jedan
od nacina na koji se moze doprinijeti uspjesnijim reformama i brzem ispunjavanju uslova za ¢lanstvo u EU.

Izvjestaj koji je pred Vama predstavlja kljuéni rezultat projekta ,,Monitoring pravosudnog sistema Crne
Gore” koji ima za cilj da podstakne izgradnju odgovornog, efikasnog i transparentnog pravosuda u Crnoj
Gori. Projekat je finansiran od strane Evropske unije, posredstvom Delegacije Evropske unije u Crnoj Gori.
Polazedi od toga da je funkcija sudenja, kao primjena prava na konkretan slucaj, po prirodi stvari srediste
koncepta reforme pravosuda, monitoringom je bilo obuhvaéeno vise od stotinu krivi¢nih postupaka
vodenih pred crnogorskim sudovima u proteklih Sesnaest mjeseci. Opredijelili smo se upravo za krivi¢no
zakonodavstvo, jer njegova primjena ilustruje gotovo sve izazove i ograni¢enja reformskog procesa i otvara
rieSavanje nekih od klju¢nih pitanja koja treba da dovedu do ostvarivanja vidljivih rezultata u pravosudu.

Imajudi u vidu sloZenost i broj posmatranih predmeta, dinamiku rada sudova, te okolnosti pod kojima
se odvija primjena prava, zadatak praé¢enja sudenja nije bilo jednostavno podvesti pod jedinstvenu
metodologiju, a posebno obezbijediti da se istim ne zadire u nezavisnost sudstva. Pri tome smo se
rukovodili ¢injenicom da se uloga civilnog drustva u monitoringu sudenja moze posmatrati samo u sklopu
procesnih pravila, a da se posmatrani predmeti mogu komentarisati jedino po njihovoj pravosnaznosti.
Medutim, posmatranjem pojedina¢nih predmeta moze se steéi odredena slika o indikatorima pravicnog
sudenja i funkcionisanju pravosudnog sistema, tim prije Sto primjena zakona mora biti utemeljena na
nacelu vladavine prava i primjerena legitimnim ocekivanjima stranaka na koje se zakoni primenjuju. U
tom smislu i naizgled benigna povreda procesnih pravila moze podstaci osjeéaj pravne nesigurnosti kod
stranaka i doprinijeti negativnoj percepciji o radu sudova.

Ovaj lzvjestaj je nastao sa ciljem da se identifikuju osnovni problemi i izazovi u vezi sa primjenom inovi-
ranog krivicno-pravnog zakonodavstva. Pored eventualnog ukazivanja na pristranost ili korupciju, koje
je danas najucestaliji vid komentarisanja sudskih postupaka u javnom diskursu, nas cilj je bio da paznju
javnosti usmjerimo i na druga, jednako vaZzna pitanja, poput materijalno-tehnicke opremljenosti sudova
i odgovornosti drugih aktera za kvalitet sudenja. lzvjestaj sadrzi i preporuke koje se odnose na odredene
promjene zakonodavnog okvira, ali i prakse njegovog sprovodjenja, koje smatramo potrebnim kako bi
proklamovana pravosudna reforma bila izvoriste stabilne i prosperitetne drustvene zajednice.

Mr Nenad Koprivica, izvrSni direktor, CEDEM
Biljana Braithwaite, program menadZerka AIRE Centra za Zapadni Balkan
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uvoD

U proteklih petnaest godina, Crna Gora je preduzela znacajne napore na planu reforme pravosudnog
sistema. Poslednja sveobuhvatna reforma iz 1999-2000.godine, imala je za cilj da se uprava i lokalna
samouprava transformisu u servis gradana; da nezavisno pravosude bude garant vladavine prava, te da
ova dva segmenta, zajedno sa zakonodavnom vlascu, budu efektivan i efikasan pravnii organizacioni okvir
za ekonomske, socijalne i druge procese u Crnoj Gori. Reforma koja je zapoceta 2000.godine, intenzivi-
rana je nakon obnove drzavne nezavisnosti 2006.godine. Ustavom iz 2007. godine oja¢ana je nezavisna
pozicija sudstva i drzavnog tuzilastva. Usvojena je Strategija reforme pravosuda 2007-2012 sa Akcionim
planom za njenu implementaciju, kao i brojne zakonske izmjene koje su se odnosile na institucionalno
uredenje pravosudnog sistema, medusobne odnose i ovlaséenja nosilaca funkcija u pravosudu. Osnovni
organizacioni propis u dijelu pravosuda koji je donijet 2002.godine i koji je sa odredenim izmjenama i
sada na snazi je Zakon o sudovima. Osim toga, donijeti su i Zakon o Sudskom savjetu i Zakon o krivicnom
postupku, kao i nekoliko novela Krivicnog zakonika.

Uprkos preduzetim naporima, planirani dometi reforme nisu u potpunosti ostvareni, sto je konstatovano
i u lzvjestajima o napretku Evropske komisije za 2008. i 2009. godinu, Misljenju Evropske komisije o
zahtjevu Crne Gore za ¢lanstvo u Evropskoj uniji i 1zvjestajima monitoring misije Savjeta Evrope. Naime,
sistem finansiranja sudova je i dalje pod velikim veliki uticajem izvrSnih i zakonodavnih organa; uslovi u
kojima sudovi i sudije rade objektivno nijesu takvi da garantuju nezavisnu poziciju sto dovodi do odliva
sudijskog kadra u druge profesije, dok sistem permanentne obuke novih kadrova, posebno u odnosu na
nove propise, nije razvijen. Osim toga, pravosude u Crnoj Gori se suo¢ava sa veoma ozbiljnim izazovima,
kao Sto su organizovani kriminal, korupcija, terorizam i ratni zlocini, ali i nerijeSeni socijalni problemi i
narastajuca ekonomska kriza.

Sa druge strane, stanje u pravosudu nikada ranije nije okupiralo toliko prostora u javnim medijima, niti
je interes medunarodne i domace javnosti za probleme primjene prava bio toliko intenzivan. Dodatna
potpora za takve ocjene ogleda se i u €injenici da se pravosude sve ¢e$ée nalazi na meti otvorenih napada
i kritika, ali i drugih, suptilnijih uplitanja u njegovu nezavisnost. Uprkos nominalnom zalaganju za reformu
pravosuda, interesi politickih stranaka nerijetko su u sukobu sa pozicijom nezavisnog pravosuda. Partije
¢esto djeluju na nacin kojim se osporava ustavno nacelo podjele vlasti, a autonomija sudske vlasti dovodi
u pitanje. Posebno zabrinjavajuéa je i nemogucénost postizanja politickog konsenzusa oko neophodnih
ustavno-pravnih promjena koje treba da doprinesu jacanju nezavisne pozicije sudstva u odnosu na druge
grane vlasti. lako uticaj civilnog sektora raste, Sto se ogleda u broju krivi¢nih prijava podnijetih od strane
NVO, te reakcijama sudova i tuzilastava na inicijative za krivicno gonjenje, uticaj civilnog sektora jos uvi-
jek nije takav da moze bitnije uticati na rjeSavanje naprijed navedenih problema. Naime, na drustvenoj
sceni nedostaju osposobljena nepartijska tijela ili nevladine organizacije koje bi u kontinuitetu radile
na afirmaciji nezavisnog pravosuda i imale kapaciteta da prate stanje u pravosudu; predlazu reformske
projekte i ucestvuju u izradi relevantnih propisa.

Navedeni nedostaci u funkcionisanju pravosudnog sistema svakako sezu dalje u proslost i mogu se traziti
u zaostavstini nekadasnjeg birokratsko-hijerarhijskog modela uredenja pravosuda, ali i u politicko-pravnim
previranjima koja su obiljeZila razvoj demokratije u regionu. U takvoj konstelaciji odnosa, pravosude nije
imalo uticaj koji mu pripada, jer se vecina drustvenih problema rjeSavala izvan institucija sistema, kroz
partijske mehanizme i druge vaninstitucionalne kanale. Naslede velikog broja nerijeSenih predmeta; ratno
i pararatno stanje u okruzenju koje je uzrokovalo institucionalnu krizu i uticalo na kvalitet i efikasnost
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pravosuda, kao i nastojanje da se u uslovima djelovanja vise centara moci, uspostavi autonoman pravo-
sudni legitimitet, samo su neki od ¢inilaca koji su presudno uticali na ostvarene rezultate.

Polazedi od navedenog, moze se konstatovati da reforma pravosuda u Crnoj Gori nikada nije bila dinamicnija,
a zadatak sudije kao pojedinca kojem je povjereno ovlas¢enje da sudi (iurisdictio est etiam iudicis dandi
licentia) i obezbijedi garancije za zakonito i pravicno sudenje, kompleksniji. | nedavna odluka Evropske
unije da se pregovori otvore i zatvore poglavljima 23 i 24, naglasava koliko je reforma pravnog sistema
vazna za pristupanje Crne Gore Evropskoj uniji. Zbog toga pracenje sudenja predstavlja poseban izazov
ne samo za kreatore politika u pravosudu i nosioce funkcija u pravosudu, vec i za druge drustvene aktere,
prevashodno medije i organizacije civilnog drustva koje se bave demokratizacijom i ljudskim pravima.

Izvjestaj koji je sacinjen kao dio projekta “Monitoring pravosudnog sistema Crne Gore” sadrzi zapazanja
o kriviénim predmetima, posmatranim u svjetlu ¢lana 6 Evropske konvencije o ljudskim pravima, koja je
ugradena u domade zakonodavstvo i koja sama po sebi predstavlja prihvaceni profesionalni standard.
Medutim, ovaj lzvjestaj se ne bavi svim pitanjima koja su od znacaja za fukcionisanje krivicnog pravosuda
prema standardima Evropske konvencije (poput izvrSenja sudskih odluka) niti pretenduje da pruzi ocjenu
nezavisnosti, nepristrasnosti, efikasnosti i transparetnosti cjelokupnog pravosudnog sistema. Svrha
Izvjestaja je da doprinese uspostavljanju takvog sistema kroz identifikovanje odredenih normativnih i
faktickih prepreka koje uticu na puno postovanje prava na pravi¢no sudenje i definisanje preporuka za
njihovo otklanjanje. Naime, lzvjeStaj se temelji na metodologiji neposrednog prisustva sudenjima, koja
sama po sebiima izvjesna ogranicenja, buduci da se jednim dijelom zasniva na utvrdenim injenicama, a
drugim dijelom na subjektivnim procjenama /percepcijama i informacijama koje su predocili sami ucesnici
postupka tokom aktivnosti na projektu. Vodeci raCuna o tome da zapazanja i ocjene monitora utoliko prije
mogu postati predmetom politickih i drugih ocjena, sprovodenje monitoringa je bilo primarno usmjereno
na objektivne pokazatelje i rezultate, a ne na licnost sudija i drugih aktera u postupku.

Izvjestaj sadrzi i pregled relevantne prakse Evropskog suda za ljudska prava, koja sluzi da se na odredeni
nacin napravi paralela izmedu crnogorskog zakonoskog okvira i prakse i evropskih standarda u pogledu
prava na pravi¢no sudenje. Imajuci u vidu da ne postoje univerzalna rjeSenja koja ¢e se automatizmom
primjenjivati na sve slucajeve u praksi, presude Evropskog suda za ljudska prava su vazne jer pruzaju do-
datna tumacenja odredbi Evropske konvencije. Kona¢no, praksa Evropskog suda za ljudska prava, pored
pravne, ima i politicku tezinu, zbog jurisdikcije ESLJP-a i prava na individualne zahtjeve u odnosu na drzave
¢lanice Savjeta Evrope koje su prihvatile nadleznost ovog suda, a koji omogucavaju poredenje kvaliteta i
obima postovanja ljudskih prava koje ostvaruju njihovi nacionalni pravosudni sistemi.
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OSNOVNE NAPOMENE O PROJEKTU

Projekat "’Monitoring pravosudnog sistema Crne Gore” finansira Evropska unija posredstvom Delegacije
Evropske unije u Crnoj Gori, a implementira NVO Centar za demokratiju i ljudska prava (CEDEM) u
partnerstvu sa AIRE Centrom iz Londona, u periodu od 1. februara 2011. do 31. jula 2012. godine.

Osnovni ciljevi projekta su:

1. Povecati kapacitet organizacija civilnog drustva da vrSe monitoring krivi¢nih postupaka i da iniciraju
promjene;

2. Uticati na pravosudnu politiku i praksu tako Sto ¢e se prikupiti, analizirati i distribuirati azurne,
visoko pouzdane informacije o krivicnopravnoj praksi u cilju identifikacije polja reforme, uklju¢ujudi
i preporuke za promjene;

3. Potpomodi bezbolnu tranziciju u novi sistem uspostavljen Zakonikom o krivicnom postupku od
2009. godine i to kroz analizu i monitoring dosadasnjih aktivnosti;

4. Da posluzi kao platforma za saradnju izmedu Vlade i civilnog drustva sa ciljem da se olaksa i
potpomogne reforma pravosuda.

Kako u crnogorskom drustvu jo$ uvek postoji izvjestan nivo nepovjerenja javnosti u sudski i tuzilacki sistem,
projekat je imao za cilj i da doprinese boljoj informisanosti javnosti o radu sudova, polazeci od premise
da se mogucnosti eventualnog uticaja na nosioce funkcija u pravosudu smanjuje kako raste drustvena
svijest o njegovoj vaznosti.

Za sprovodenje monitoringa, bio je zaduzen monitoring tim, izabran od strane CEDEM-a, kojeg su sacinjavali:
Vladan Buranovi¢, sef tima (za period 01.04-31.09.2011)

Daliborka KneZevi¢, Sefica tima (za period od 01.10.2011-31.07.2012)

Marija Vuksanovi¢, ¢lanica

Andrej Popovi¢, ¢lan

Monitoring sudenja zapoceo je 1. aprila 2011. godine. Prethodno su potpisani Memorandumi o
razumijevanju sa:

- Vrhovnim sudom Crne Gore;

- Vrhovnim drzavnim tuzilastvom Crne Gore;

- Ministarstvom pravde Vlade Crne Gore;

Monitoringom su obuhvadeni svi u¢esnici u postupku:

- prvostepeni sudovi pred kojima se vodi postupak, u konkretnom slucaju: visi sudovi u Podgorici i
Bijelom Polju, ukljucujudi i specijalna odjeljenja, kao i osnovni sudovi u Podgorici, Bijelom Polju,
Rozaju, Baru i Kotoru;

- tuzioci koji zastupaju optuznice, ukljucujudi i specijalnog tuzioca;

- Uprava policije, u dijelu u kojem se odnosi na primjedbe na njihov rad izneSene u toku postupka,
kao i u djelima u kojima se radi o prekoracenju sluzbenih ovlaséenja i nepostovanju ljudskih prava
za koja je podignuta optuZznica.

- branioci okrivljenih;

- punomocnici koji zastupaju ostecéene;

- vjestaci;

- mediji koji izvjeStavaju o sudenjima.

Ukazujemo takode da je monitoring obuhvatio i kontrolu primjene pojedinih instituta Zakonika o krivicnom
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postupku u praksi, te ocjenu pojedinih pravnih normi. Misljenja u vezi sa ovim pitanjima navedena su u
preporukama.

Monitoring se vrsi u odnosu na postupanje suda u fazi od podignute optuznice do donoSenja prvostepene
presude.

PREDMET MONITORINGA

U skladu sa ¢lanom 6.Evropske konvencije o ljudskim pravima i osnovnim slobodama, monitoring se vrsio
u odnosu na postovanje sledeéih prava:
1. Pravo na nezavisan sud
Pravo na nepristrasnog sudiju
Pravo na javnu raspravu
Pristup sudu
Pravo na upotrebu jezika koji se razumije
Pretpostavka nevinosti
Pravo na efikasnu odbranu
Pravo na sudenje u razumnom roku
Ravnopravnost stranaka-efikasnost oruzja

WooNOULRAEWN

Pored navedenih prava, monitoring tim se bavio i:

1. Pravno nevaljanim dokazima
2. Postovanjem prava oSteéenih-Zrtava, odnosno njihovih porodica

10
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ZAKONODAVSTVO

Propisi od znacaja za krivi¢no pravnu oblast su:

Ustav Crne Gore

Kriviéni zakonik

Zakonik o krivicnom postupku

Zakon o odgovornosti pravnih lica za krivicna djela
Zakon o zastiti svjedoka

Zakon o sudovima

Zakon o sudskim vjeStacima

Zakon o drzavnom tuZiocu

. Zakon o advokaturi

10. Zakon o zastiti prava na sudenje u razumnom roku
11. Zakon o Sudskom savjetu

12. Zakon o staranju o privremeno i trajno oduzetoj imovini

©oONOU A WN R

Sudsku funkciju vrSe Vrhovni sud, Apelacioni sud, dva visa suda, 15 osnovnih sudova, Upravni sud i Privredni
sud. Krivi¢ni postupak vodi se pred osnovnim sudovima koji su u svim predmetima sudovi prve instance,
a o zalbama na presude ovih sudova odlucuju visi sudovi. Visi sudovi su sudovi i prve i druge instance.
Po Zalbama na presude ovih sudova, kada postupaju kao sudovi prve instance, odlucuje Apelacioni sud.
Vrhovni sud u krivicnom postupku odlu€uje po vanrednim pravnim ljekovima, uvijek kao sud poslednje
instance. S obzirom na to da je predmet monitoringa krivic¢ni postupak ovdje éemo se, u onoj mjeri u
kojoj je to potrebno za shvatanje aktivnosti monitoringa, pozabaviti Zakonikom o krivicnom postupku.

Krivicni postupak ureden je Zakonikom o krivicnom postupku (,,Sl. list Crne Gore”, br. 57/09 od 18.08.2009,
49/10 od 13.08.2010) koji je u punom kapacitetu stupio na snagu 1. avgusta 2011.godine. Kako ocjena
ovog zakona nije predmet monitoringa, ovdje ¢emo se osvrnuti na nekoliko glavnih karakteristika.

Osnovna razlika u odnosu na dosadasnje propise kojima je bio ureden krivi¢ni postupak ogleda se u tome
Sto je istraga (Cl. 275.) povjerena Drzavnom tuZiocu, umjesto sudu, kako je bilo propisano do stupanja
na snagu ovog Zakonika. Polazedi od Cinjenice da istraga ima znacajan uticaj na dalji tok postupka, ovdje
treba ukazati na nekoliko okolnosti:

a) prenoSenje istrage u nadleznost tuzioca u sustini znaci da drzavni organ koji nije nezavisan (tuzilastvo
je po Ustavu (¢l. 134) jedinstveni i samostalan organ, a Zakon o drZzavnom tuzilastvu predvida
situacije kada tuzilac nije nezavisan) moZe znacajno ograniciti prava i slobode gradana, jer i samo
stavljanje pod istragu, ¢ak i kada je bez pritvora, predstavlja znac¢ajno ogranienje prava i sloboda.
Prema ranijem Zakoniku, odluku o sprovodenju istrage donosio je sudija, nezavisno i na osnovu
ocjene ispunjenosti uslova za sprovodenje istrage. Sada, istragu nareduje tuzilac, dakle, hijerarhijski
organizovan organ u kojem (na osnovu ¢l. 110 Zakona o Drzavnom tuzilastvu) visi tuzioci daju
obavezna uputstva za rad niZzim tuziocima. Ovo znaci da u krajnjoj liniji o sprovodenju istrage uvijek
moze odlucivati Vrhovni Drzavni tuzilac- dakle, umjesto nezavisnosti postoji hijerarhijski odnos.
Po ZKP-u istraga se otvara naredbom tuZioca protiv koje nije dozvoljeno pravo Zalbe. Nejasno je
zbog Cega je ta zalba zabranjena. Raniji propisi dopustali su Zalbu protiv reSenja o sprovodenju
istrage donesSenog od strane istraznog sudije, a sada takva Zalba nije dozvoljena. Vjerovatno se
Zeljela unaprijediti efikasnost istrage i ubrzati njen tok Sto je u sustini pozitivno. Stajao bi takode
argument da ako je istraga povjerena drzavnom tuziocu koji je strogo hijerarhijski organ, da nije
logi¢no da se protiv naredbe o otvaranju istrage izjavljuje Zalba, osim ukoliko se ta Zalba ne bi
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b)

izjavljivala sudu, a onda bi se dovela u pitanje ovlaséenja tuzioca koji sprovodi istragu- istraga se
ne bi vodila iako tuzilac smatra da treba. Konacno, pri Cinjenici da se istraga vodi da bi tuzilac
odlucio da li ¢e podici optuznicu ili ne (¢l. 274.) ima razloga da mu se ta faza krivicnog postupka
potpuno povjeri. Sigurno je da ¢e praksa pokazati prednosti i nedostatke ovog resenja, ali smo
misljenja da je trebalo ukljuciti sud u otvaranje istrage, makar kroz odredeni period. Ono $to je
posebno bitno je i pitanje pritvora, jer su ponovo uspostavljeni pritvorski osnovi koji nijesu bili
predvideni ranijim Zakonikom (od 2003.) Tako je doSlo do nelogi¢ne situacije da postojeéi Zakonik
koji naglasava izuzetnost pritvora, dozvoljava viSe moguénosti za njegovo odredivanje od ranije
vazeéeg. Nadalje, sa aspekta zastite ljudskih prava postavlja se pitanje da li treba dopustiti takvo
znacajno ogranicenje ljudskih prava bez odluke suda.

Takode, nejasno je zbog Cega je ukinuto pravo okrivljenog na podnosenje prigovora protiv optuznice.
Prema sadasnjim rjeSenjima, osumnji¢eni ne moZe intervenisati u odredivanju istrage, a takode ne
moze intervenisati ni na podnijetu optuznicu, barem ne u onom obimu u kojem je ranije mogao.
Da napomenemo: prema ranijem zakonskom resenju, okrivljeni je imao pravo prigovora protiv
optuzZnice i to iz niza razloga predvidenih u ¢lanu 282 tadasnjeg Zakonika: da li je djelo za koje se
goni krivi¢no djelo; da li postoje okolnosti koje iskljucuju krivicu; da li je doslo do zastare, abolicije,
pomilovanja; da li postoje dokazi koji opravdavaju sumnju dovoljnu za podizanje optuznice. Prema
sadasnjim reSenjima (¢l. 293, 294, 296 i 297) vanpretresno vijece (Cl. 24. st. 7) kada nade da je
sud nadlezan da sudi po konkretnoj optuznici (¢l. 293. st. 4.) odnosno kada utvrdi da nema uslova
za odbacivanje optuznice (¢l. 294. st. 1. ) donosi reSenje o potvrdivanju optuznice. Okrivljeni se
moZze Zaliti na tu odluku jedino iz razloga nenadleZnosti suda (¢l. 293. st. 4.) dok se drZzavni tuZilaci
osteceni kao tuzilac moZe zaliti po svim tackama iz ¢l. 294. st. 1. Dakle, okrivljeni koji nema nikakav
pravni lijek tokom istrage, na optuznicu se moze zaliti samo iz razloga nenadleznosti- da ne treba
da sudi jedan sud nego drugi. Ovo i pored toga Sto se njegova prava nakon stupanja optuznice
na pravnu snagu jos viSe ogranicavaju nego tokom istrage- da samo pomenemo nemogucénost
konkurisanja na niz poslova. S druge strane, i drzavni tuZilac i oSteceni kao tuzilac mogu osporiti
odluku o odbacivanju iz sustinskih razloga i izdejstvovati potvrdivanje optuznice, iako je od strane
prvostepenog vije¢a optuznica odbacena. Dakle, okrivljeni je u neravnopravnom polozaju, jer
nema djelotvorni pravni lijek protiv optuZnice.

RjeSenje o kaZnjavanju bez glavnog pretresa moguce je za krivicna djela za koje je predvidena kazna
zatvora do tri godine ili manja, nov€ana kazna i druge blazZe kriviéne sankcije i kao takvo predstavlja
novinu u krivicnom postupku.

Konacno, znacajna novina je i sporazum o priznanju krivice (¢l. 300. do ¢l. 303 ZKP-a). Za djela zaprijecena
kaznom do 10 godina na predlog okrivljenog odnosno drzavnog tuzioca moze se zakljuciti i sporazum o
priznanju krivice tako da ¢e, ako se taj sporazum postigne, sud donijeti presudu u skladu sa sporazumom.
Radi se o potpuno novom institutu u nasoj praksi. Ovdje sud prakticno samo konstatuje postojanje
sporazuma i duzan je da donese presudu u skladu sa tim sporazumom. Dakle, presudu sustinski donose
okrivljeni i tuzilac.
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OPSTI PRINCIPI ZAKONIKA

Zakonik u Opstim odredbama, Glavi | i Osnovnim pravilima utvrduje cilj Zakonika kao i principe krivicnog
postupka. Ukazujemo na principe direktno vezane za materiju ovog izvjestaja:

a)

b)

d)

f)

g)

h)

i)

Predmet i cilj zakonika:
Osnovni cilj Zakonika je da se obezbijedi da niko nevin ne bude osuden, a da se uciniocu krivicnog
djela izrekne odgovarajuca kazna (cl. 1.);

Nacelo zakonitosti:
Krivicnu sankciju moZe izre¢i samo nadlezni sud u postupku koji je sproveden po ovom Zakoniku
(cl. 2.);

Pretpostavka nevinosti i in dubio pro reo:
Svako se smatra nevinim dok se krivica ne utvrdi pravosnaznom odlukom suda®. Ustanovljava se
obaveza svih, posebno javnih licnosti i medija da postuju pretpostavku nevinosti (¢l. 3.)

Prava osumnji¢enog, odnosno okrivljenog:

Obavjestenje o krivicnom djelu i osnovima sumnje na prvom saslusanju. Obavjestenje da ne mora
davati nikakav iskaz, kao i da mu se omoguci da se izjasni o dokazima koji su protiv njega, odnosno
da predloZi dokaze koji mu idu u prilog (¢l. 4.)

Prava lica liSenog slobode:

Obavjestenje na jeziku koji razumije o razlozima lisenja slobode, o pravu na branioca, o pravu na
obavjestavanje porodic, odnosno diplomatsko konzularnog predstavnistva, ako je strani drZavljanin,
odnosno odgovarajuce organizacije, obaveza sprovodenja nadleZznom tuZiocu (cl. 5.);

Zabrana ponovnog sudenja (Ne bis in idem) :
Ne moZe se ponovo suditi za isto djelo, ali se dozvoljava ponavljanje postupka u skladu sa ovim
Zakonikom (¢l. 6.)

Sluzbeni jezik u krivicnom postupku:

Crnogorski jezik je sluZbeni jezik, u podrucjima gdje je manjinsko stanovnistvo u vecini u sluzbenoj
upotrebi je i jezik manjne. Stranke u postupku upotrebljavaju svoj jezik ili jezik koji razumiju, a ako
nijesu u mogucnosti obezbijedice se tumac. Pismena komunikacija je na crnogorskom jeziku, s tim
sto lice u pritvoru moZe upotrebljavati svoj jezik ili jezik koji razumije, a takode, pozivi i odluke
dostavice mu se na tom jeziku (¢l. 7,8 i 9)

Zabrana primjene nasilja i iznudivanja priznanja:
Zabrana nasilja i iznudivanja, kao i zabrana da se sudska presuda temelji na iskazu pribavljenom
putem nasilja ili iznudivanja (¢l. 11)

Pravo na odbranu :

Obuhvata pravo okrivljenog da se brani sam ili uz pomo¢ slobodno izabranog branioca, pravo da
se sa braniocem dogovori o nacinu odbrane, upozorenje da sve sto izjavi moZe biti upotrijebljeno
protiv njega kao dokaz, branilac po sluzbenoj duZnosti u skladu sa Zakonikom (¢l. 12).

Pravo na rehabilitaciju i naknadu stete:
Neosnovano osudeno lice ima pravo na naknadu Stete i druga prava u skladu sa zakonom (¢l. 13)

Presuda je pravosnazna kada se protiv nje viSe ne moze izjaviti redovni pravni lijek.
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k)

Pouka o pravima okrivljenog ili drugog lica koje ucestvuje u postupku:

Svi drZavni organi koji ucestvuju u postupku duzni su pouciti okrivljenog o njegovim pravima kako
zbog neznanja ne bi koristilo svoje pravo ili bi propustilo da izvrsi odredenu radnju, a duZni su ga
pouciti i o posledicama propustanja (cl. 14.).

Pravo na sudenje bez odlaganja :

Pravo okrivljenog da bude izveden pred sud u najkracem roku, da mu se sudi bez odlaganja, te
zabrana zloupotrebe prava u cilju odlaganja. Pritvor se mora svesti na najkrace potrebno vrijeme
(¢l. 15)

Nacelo istine i pravi¢nosti ukljucujudi i jednakost oruzja:

Obaveza suda i drugih drzavnih organa koji ucestvuju u postupku da savjesno cijene sve dokaze,
kao i da sa jednakom paznjom cijene dokaze koji idu u prilog okrivljenog i one koji ga terete. Sud je
duZan da braniocu okrivljenog obezbijedi jednake uslove u pogledu predlaganja dokaza, i pristupa
dokazima i njihovom izvodenju (¢l. 16.)

Slobodna ocjena dokaza i pravno nevaljani dokazi:

Postojanje odnosno nepostojanje Cinjenica cijeni se na osnovu slobodnog uvjerenja (nema formalnih
dokaznih pravila)a presuda se ne moZe temeljiti na dokazima pribavljenim povredama ljudskih
prava, Ustavnih normi i odredaba krivicnog postupka.
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VRSENJE MONITORINGA

OPSTE NAPOMENE:

Monitoring se vrsi putem neposrednog prisustva posmatraca na sudenjima. U skladu sa dogovorom sa
predsjednicima sudova, posmatraci najavljuju svoje prisustvo i moze se reéi da se, osim prolaznih tehnickih
nerazumijevanja, posmatraci nisu suocili sa ozbiljnijim problemima u pogledu prisustva sudenjima. U skladu
sa svojom ulogom, posmatraci biljeZe svoja zapazZanja, komuniciraju sa svim ucesnicima u postupku, ali
se uzdrzavaju od davanja bilo kakvih komentara. Uporedo sa praéenjem sudenja, prati se i izvjeStavanje
medija o sudenjima. Nadalje, izvjestaji sa sudenja dostavljaju se CEDEM-u i AIRE Centru jednom nedjeljno,
a analiti¢ki izvjestaji jednom mjesecéno.

Podaci o sudenjima pribavljaju se iz razli¢itih izvora: nedjeljni rasporedi sudenja u sudovima uklju¢enim
u projekat; mediji; neposredna saznanja o sudenjima.

Selekcija predmeta vrsi se u skladu sa uputstvima projektnog menadzimenta: prioritet je dat predmetima
organizovanog kriminala i korupcije, zatim krivicnim djelima protiv ¢ovjeCnosti i medunarodnog prava,
zatim ostalim predmetima sa elementima krSenja sluzbenih ovlaséenja, posebno sa elementima torture,
predmetima porodi¢nog nasilja, kriviénim djelima protiv ¢asti i ugleda, predmetima koji se vode protiv
stranih drzavljana, a posmatraju se i predmeti tzv. klasi¢nog kriminala kao S$to su krivicna djela protiv
imovine i krivicna djela protiv Zivota i tijela.

Najvedi broj krivicnih djela koja su bila obuhvacena monitoringom su krivi¢na djela protiv sluzbene duznosti
gdje su obuhvadena krivi¢na djela sa elementima korupcije i organizovanog kriminala. Pored krivi¢nih
djela iz ove grupe, kriviéna djela sa elementima organizovanog kriminala prate se u joS 17 predmeta
(zlo¢inacko udruzivanje, krijumcarenje, dogovor za izvrienje krivicnog djela, trgovina opojnim drogama)

U odnosu na krivicna djela protiv ¢ovje€nosti i medunarodnog prava pracena su u dva postupka - radi se
o jedinim postupcima zbog krivi¢nih djela iz te grupe koji su vodeni u izvjeStajnom periodu.

Kriviéna djela protiv platnog prometa i privrednog poslovanja pracena su u 10 predmeta, i to zloupotreba
ovlaséenja u privredi, zloupotreba poloZaja u privrednom poslovanju, pranje novca i utaja poreza i doprinosa.

Krivicna djela mucenja i zlostavljanja pracena su u 4 predmeta, a jedan predmet se odnosio na napad
na sluzbeno lice u vrSenju sluzbene duznosti.

Krivicna djela uvrede i klevete pracena se u 11 predmeta, u poetnom periodu monitoringa, ta¢nije do
dekriminalizacije ovih krivi¢nih djela, pri ¢emu se radilo o krivicnim postupcima u kojima nijesu tuzeni
novinari.

U 8 predmeta praéeno je krivicno djelo nasilja u porodici ili porodi¢noj zajednici.

U ostalim sluéajevima, predmet monitoringa su bila tzv. klasi¢na kriviéna djela, kao Sto su ubistvo, teska
tjelesna povreda, nasilnicko ponasanje, krada.

U izvjeStajnom periodu, posmatracki tim je prisustvovao na ukupno 240 pretresa, a monitoringom je bilo
obuhvaéeno ukupno 124 predmeta.
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ZAPAZANJA POSMATRACKOG TIMA

U ovom dijelu izvjestaja, sadrzana su klju¢na zapazanja monitoring tima u vezi sa pojedinim aspektima
postovanja prava na pravi¢no sudenje prema Evropskoj konvenciji o zastiti ljudskih prava i osnovnih sloboda,
koja pruza garancije svakom licu kome se stavlja na teret izvrSenje krivicnog djela da ¢e njegova prava i
slobode u toku krivicnog postupka biti zasticeni. Bez ovih temeljnih garancija nijedan sudski postupak
ne moze imati potreban kvalitet. Pomenuta zapazanja se odnose na nacelo javnosti, i to javnosti samih
sudenja, kao i javnosti rada sudova; nacelo sudenja u razumnom roku; postovanje pretpostavke nevinosti;
ravnopravnost stranaka u postupku (tzv.jednakost oruzja); zatim pravo na efikasnu odbranu; pravo na
upotrebu jezika koji stranke razumiju; pravo na nezavisan i nepristrasan sud; pristup sudu, kao i druga
pitanja koja mogu biti od znacaja za odrzavanje sudenja, poput obavjeStavanja o pravima i transparentnosti
rada sudova. Kod ¢injenice da je u postupcima koji su praceni od strane monitoring tima, izraden mali
broj presuda, te da je i u tim sluéajevima rije¢ o nepravosnaznim odlukama, slobodna ocjena dokaza ¢e
biti analizirana u narednom periodu. Svako dalje zalaZenje u komentarisanje nepravosnaznih postupaka
predstavljalo bi mijeSanje u nezavisan rad sudova. Iz istih razloga kao i kod slobodne ocjene dokaza i
pravno nevaljani dokazi bice predmet posebne analize u narednom periodu, a s obzirom na to da se
pitanje pravne valjanosti dokaza ¢esto postavljalo tokom glavnih pretresa, posebno u vezi sa primjenom
mjera tajnog nadzora.

NACELO JAVNOSTI

Nacelo javnosti sudenja

U predmetu M. R. i dr., ViSi sud u Podgorici, K.br.162/11,% glavni pretres odrzan je u kancelariji sudije
predsjednice vijeéa, koja nije bila dovoljno velika da primi zainteresovanu javnost, tako da sestra okrivljenog
nije mogla prisustvovati sudenju.

Isti problem uocen je i u predmetu D.R. idr., Osnovni sud u Podgorici, K.br.904/11,° gdje zainteresovani
za pracenje sudenja nisu imali mjesta da sjede, a novinarki dnevnog lista dozvoljeno je da stoji u sudnici
kako bi pratila glavni pretres.

Glavni pretres u predmetu okrivljenog Z.D., Visi sud u Podgorici, K.br.140/95,* prema rasporedu sudenja
Viseg suda Podgorica, na internet sajtu Sudovi Crne Gore, koji se i dalje nalazi u faziizrade, nije objavljen.
Ovakva praksa je primjetna i na primjeru ostalih sudova, koji takode parcijalno objavljuju ovu vrstu
informacija za jedan broj sudenja.

U predmetu B.V. i dr., Visi sud u Podgorici, Ks.br.29/11,° glavni pretres je odrzan u kancelariji sudije
predsjednika vijeca, koja nije bila dovoljno velika da primi zainteresovanu javnost, tako da majka jednog
od okrivljenih nije mogla prisustvovati, a zbog toga Sto je velika sudnica bila zauzeta, jer je postupanje u
drugoj krivicno-pravnoj stvari trajalo duze od predvidenog vremena. Predsjednik vijeca je pitao stranke
u postupku da li su saglasne da se glavni pretres odrzi u kancelariji, pa kako nije bilo primjedbi, glavni
pretres je odrzan.

Glavni pretres u predmetu K.br. 416/11,° u Osnovnom sudu u Kotoru odrZan je dan ranije u odnosu na

2 Krivicno djelo; Neovlaséena proizvodnja, drZanje i stavljanje u promet opojnih droga u pokusaju iz ¢1.300 st.2 u vezi
st.1. ¢1.20. KZ CG - Krivi¢na djela protiv zdravlja ljudi

3 Krivicno djelo: Mucenje i zlostavljanje iz ¢l. 167 st. 3 u vezi st. 2 u vezi sa ¢l. 25 KZ

4 Krivicno djelo; Ubistvo u pokusaju iz €1.30.st.2.ta¢.6. KZRCG u vezi €1.19. KZSRJ - Krivi¢na djela protiv Zivota i tijela
5 Krivi¢no djelo: Kriminalno udruZivanje iz ¢l. 401 st. 2 KZ CG - Krivi¢na djela protiv javnog reda i mira

6 Osnovni sud u Kotoru, predmet je zaveden pod poslovnim brojem K.br.416/11
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raspored sudenja istaknut na zvani¢nom internet sajtu www.sudovi.me. Ovakva nepodudarnost, da
informacije sa rasporeda sudenja istaknutog na zvani¢nom internet sajtu sudovi.me ne odgovaraju ra-
sporedu sudenja kod postupajudih sudija, uocena je i na primjerima ostalih sudova, a ne samo Osnovnog
suda u Kotoru.

Kada su u pitanju zahtjevi za isklju¢ene javnosti, u posmatranom periodu, bilo je dva zahtjeva. U predmetu
I.R., Visi sud u Podgorici, K.br.28/12,” punomocnici ostecenih porodica stavili su predlog da se iskljudi
javnost sa glavnog pretresa, obrazlazuci taj zahtjev potrebom da se zastite prava i interesi malodobne
djece ostecenih, pok. R. i D.. Punomocnici su u obrazloZenju naveli da se postupak vodi pod budnim okom
javnosti, te da je veoma mala vjerovatoca da ¢e ostati “postedeni” navoda o nacinu i motivima izvrSenja
predmetnog djela. Posebno su se pozivali i na ¢l.6 Evropske konvencije po kojem se Stampa i javnost mogu
iskljuciti sa cijelog sudenja ili sa dijela sudenja, izmedu ostalog, kada to zahtijevaju interesi maloljetnika
ili zastita privatnog Zivota stranaka. Nakon pauze, vijece je donijelo odluku da se iskljuci javnost iz daljeg
toka postupka, nakon ¢ega su svi prisutni, osim stranaka u postupku, napustili sudnicu. Nekoliko dana
kasnije, sud je i formalno-pravno donio odluku kojom je odbijen predlog odbrane za isklju¢enje javnosti.
Kod Cinjenice da pretresno vijece iskljucuje javnost kada ocijeni da postoji neki od, u ZKP-u alternativno
propisanih razloga, i da ta odluka mora da sadrzi konkretna objasnjenja, o konkretnim razlozima, odnosno
konkretnom razlogu, postavlja se pitanje, na kojim Cinjemicama je sud temeljio odluku da se iskljudi
javnost i uz koje obrazloZenje, odnosno, koje od tih ¢injenica su se promijenile ili su nastale nove koje su
uticale da isti predlog bude odbijen, samo par dana kasnije.

U predmetu K.Z., Visi sud u Podgorici, br. K.br.86/118, predstavnik porodice oste¢enog obratio se sudu
sa predlogom da se iskljuci javnost sa sudenja, uz obrazloZenje da je nezadovoljan izvjeStavanjem medija.
S obzirom na to da predstavnik oste¢enog u procesnom smislu, ne moZe staviti ovaj predlog, to je sud
pozvao istog da svoj predlog detaljnije obrazloZi na slede¢em zakazanom pretresu, a da sud isti uzme u
razmatranje i o njemu odluci po sluzbenoj dZnosti. Kako se punomoénik ostecene porodice nije pojavio
na zakazanom pretresu, niti ponovio predlog za isklju¢enje javnosti u daljem toku postupka, o ovom
pitanju sud nije odlucivao.

PRAVO NA SUDENJE U RAZUMNOM ROKU

U predmetu P.S. i dr. Visi sud u Bijelom Polju® Ks.Br.1/08, prije svega ukazujemo da sudenje nije sprovedeno
u zakonskom roku, a da su optuZeni koji su bili u pritvoru oslobodeni, jer je protekao rok od 3 godine a
da se postupak nije zavrsSio tako da su pusteni. Ne ulazedi u opravdanost pritvora, ukazujemo da se radi
o krSenju prava na sudenje u razumnom roku bez obzira na svu sloZenost predmeta i broj predloZenih
dokaza. Ovo posebno kod ¢injenice da su odredbe ZKP-a, posebno ¢l. 15. koji govori o hitnosti postupka
kada su okrivljeni u pritvoru, jasne.

U predmetu L. R. i dr. Osnovni sud Podgorica,’® K.br. 1266/07, uoceno je da Cetiri uzastopno zakazana
rocista nisu odrzana, jer nisu bile ispunjene procesne pretpostavke. Naime, prvo rociste nije odrzano zbog
nedolaska optuzenog D.D. za kog je bila neuredna dostava poziva za glavni pretres, kao i njegovog branioca
koji je bio uredno obavijesten. Drugo rociste nije odrZano jer je sudija bio na seminaru. Na sljedece rociste
pristupili su optuzeni kao i jedan branilac, a drugi branilac je obavijestio sud da ima sudjenje pred drugim
sudom. Kako je optuzeni D. D. odbio da iznese odbranu bez prisustva branioca, zakazano je novo rociste
na koje je pristupio optuZeni L. R. njegov branilac, kao i branilac drugooptuZenog, ali ne i optuzeni D.D.

7 Krivicno djelo: TeSko ubistvo iz €I.144, st.1, tacka 8 KZ CG Krivi¢na djela protiv Zivota i tijela
8 Krivicno djelo: Ubistvo iz €1.143, st.1, tacka 8 KZ CG Krivi¢na djela protiv Zivota i tijela

9 Ratni zlo€in protiv civilnog stanovnisStva iz ¢l. 142. st. 2. KZ SRJ

10 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢1.416. st.5 KZ CG
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Poslednje od ova Cetiri rocista nije odrzano jer je zastupnik optuzbe izmijenio Cinjenicni opis optuzbe i
pravnu kvalifikaciju djela. Glavni pretres je stoga odloZen, jer su okrivljeni iskoristili svoje zakonsko pravo,
da se obzirom na to da je doslo do izmjene optuznice, pripreme za davanje zavrsnih rijeci.

Tokom intervjua obavljenog nakon odloZenog rocista sa braniocem okrivljenog u predmetu R. D. Osnovni sud
Podgorica,™ ukazano je da u ovoj krivi¢no pravnoj stvari Osnovni sud u Podgorici postupa kao prvostepeni
od 31.12.2004. kada je usled promjene zakona predmet dat u nadleznost Osnovnom sudu u Podgorici
nakon istraznog postupka, vodjenog od strane Viseg suda u Podgorici. U viSegodiSnjem postupku koji se
od tada vodi pred Osnovnim sudom u Podgorici u ovom predmetu, doslo je do izmjene visSe postupajucih
sudija, ali postupak nije okon¢an do danas. Nadalje, radnje izvrSenja krivicnog djela za koje se optuzeni
tereti u optuznici, po rijeCima njegovog branioca datiraju iz perioda od 1998 -2003. godine.

U predmetu D. V. i dr. Visi sud Podgorica'? K.br.7/10, pretres se dva puta odlaZe zbog nepostupanja
Uprave policije po naredbi za dovodenje svjedoka, pri cemu Uprava policije ne obavjestava sud u razlozima
nepostupanja. Ovdje se takode radi o neopravdanom odlaganiju, jer se jednostavno ne daju nikakvi razlozi
zbog Cega se ne postupa po naredbi za dovodenije.

Glavni pretres u predmetu A.M. i dr. Visi sud Podgorica®® Ks.Br.6/11, odloZen je zbog toga $to su
braniocima okrivljenih odredeni dokazi dostavljeni tek dan prije pretresa i to bez obzira na ¢injenicu sto
je sud viSe puta urgirao kod Uprave policije da se ti dokazi dostave. Kao $to je ukazano i ranije odlaganje
je uzrokovano nepostupanjem drugog drzavnog organa i kao takvo neopravdano, bez obzira Sto je sud
morao odloziti pretres.

U predmetu D.A i dr. Visi sud u Podgorici'* Ks.Br.6/11, ukazujemo na odlaganje usled nedolaska branioca
koji je angazovan u drugom predmetu, pri éemu je sud pravilno reagovao obavjestavajuéi okrivljenog da
je takav razlog neprihvatljiv. Navedeni predmet smatramo interesantnim i zbog toga sSto se po slicnim
pitanjima raspravlja i u parnicnom postupku koji, prema tvrdnjama braniocima ide u prilog optuzenih.
Posmatracki tim ¢e nastaviti sa praéenjem ovog postupka, posebno u cilju konstatovanja reakcija u€esnika
u postupku na eventualne odluke parni¢nih sudova koje mogu dovesti u pitanje opravdanost optuznice,
odnosno do moguce situacije da dva drzavna organa postupaju razli¢ito po istom pitanju.

Pretres u predmetu C. N. i dr. Osnovni sud u Kotoru?® odloZen je zbog zauzetosti branioca na kongresu
politicke partije kojoj pripada. Ovakvo odlaganje je po misljenju monitoring tima neprihvatljivo.

U predmetu B. M. i dr. Osnovni sud u Baru®® ukazujemo na ¢injenicu da se optuzeni nijesu pojavili pred
sudom zbog toga $to su na sudenje zaboravili. Sudija je naredio njihovo privodenje. Isticemo da se radi
o krajnjem nepostovanju suda i da takva ponasanja treba strozZije sankcionisati.

11 Kriviéno djelo: Zloupotreba sluzbenog polozaja iz ¢1.416.st.5 u vezi st. 4i 1 KZ CG

12 Krivicna djela zloupotrebe sluzbenog poloZaja i pronevjere iz grupe krivi¢nih djela protiv sluzbene duznosti ¢1.416,
st.1-3i ¢l. 420 KZ CG

13 Krivi¢na djela primanja mita, davanja mita i zloupotrebe sluzbenog polozaja iz grupe krivi¢nih djela protiv sluzbene
duznosti ¢l.416, ¢l. 423, st.1-3i ¢l. 424, st.1i2 KZ CG

14 Krivicno djelo Zloupotreba ovlas¢enja u privredi u pokusaju odnosno postrekavanju iz €l. 276 st. 2 u vezi st. 1 tac€. 5
u vezi ¢l. 20i 24 KZ CG

15 Krivicna djela protiv sluzbene duznosti: kriviéno djelo: Posluga iz €1.421. KZ i kriviéno djelo: Prevara iz ¢l.244.st.3. u
vezi st.1 KZ CG

16 Krivicna djela protiv braka i porodice - Krivicno djelo nasilje u porodici ili u porodi¢noj zajednici iz €.220. st. u vezi

st.1. KZ u sticaju sa krivinim djelom ugrozavanje sigurnosti iz €1.168. st. 2 u vezi st. 1. KZ. kao i krivi¢no djelo sprecavanje
sluzbenog lica u vrienju sluzbene radnje iz ¢1.375. st. 3. u vezi sa st. 2. i st. 1. KZ CG
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U predmetu V.N. Osnovni sud u Podgorici,’” Sud je donio rjeSenje kojim se krivi¢ni postupak protiv V.N
za krivi¢no djelo Nasilni¢ko ponasanje iz €1.399.KZ razdvaja u odnosu na ostale, zato $to je procesno
neodrzivo da se isto lice u istom predmetu saslusava i u svojstvu oSte¢enog i u svojstvu okrivljenog. Kod
V.N je u krivicnom djelu krada nastupila apsolutna zastarjelost.

Ukidanje presude u slucaju D. V. i dr., Visi sud u Podgorici, K.br.7/10, *® i neodlucivanje, odnosno odlaganje
suda da odluci o zahtjevima okrivljene i odbrane, moZe uticati na sudenje u razumnom roku, posebno
kod Cinjenice da se radi o predmetu iz 2006.godine, da se dokazi uglavnhom nalaze kod drZavnih organa
ili institucija, svi okrivljeni redovno dolaze na glavni pretres, svjedoci su dostupni sudu, pa su opravdane
mjere koje sud preduzima shodno ZKP-u, a kako bi krivi¢ni postupak bio efikasniji.

U predmetu u kojem je okrivljeni M. M., Osnovni sud u Podgorici, K.br.11/516 *° svjedok — osteceni E.K.
na prethodni glavni pretres nije pristupio, zbog ¢ega je isti odloZen. Isti svjedok — osteceni nije se pojavio
ni nakon odloZenog pretresu, pa je sud, preduzeo mjeru predvidenu ZKP-om i izdao naredbu o prinudnom
dovodeniju svjedoka — ostec¢enog u krivicnom postupku.

U predmetu okrivljenih Z.D. i dr. Visi sud u Podgorici, K.br.140/95,%° glavni pretres je odloZzen zbog nedo-
laska svjedoka, alii nedolaska sudskog vjeStaka medicinske struke. U saznanju smo da Visi sud u Podgorici
u navedenom predmetu postupa kao prvostepeni od 21.09.1995. godine. U Sesnaestogodisnjem postupku
koji se od tada vodi pred Visim sudom u Podgorici u ovom predmetu, doslo je do izmjene viSe postupajucih
sudija, ali postupak nije okonéan do danas. Radnje izvrSenja krivicnog djela za koje se optuzeni terete u
optuzZnici, preduzete su 22. jula 1995. godine. Napominjemo da se okrivljenom Z.D. sudi se u odsustvu.

Glavni pretres u predmetu okrivljenog S.M., Osnovni sud u Podgorici, K.br.05/1225,%* odloZen je, jer
ni okrivljeni ni zastupnik optuzbe nisu pristupili sudu u zakazanom terminu. U odnosu na okrivljenog
sud je na prethodnom glavnom pretresu izdao naredbu za prinudno dovodenje, a ovlas¢eni pripadnici
UP PJ Bijelo Polje, su obavijestili sud da istog nisu pronasli na datoj adresi. Konstatovano je da na glavni
pretres nije pristupio zastupnik optuzbe, zamjenik ODT Podgorica, ali je isti sa zakasnjenjem pristupio,
pravdajudi svoje odsustvo zastupanjem optuzbe u drugoj krivicnopravnoj stvari, u kojoj je postupak bio
istovremeno u toku.

U predmetu P.M., Visi sud u Podgorici, K.br.97/11,% svjedok N.V. nije pristupio na glavni pretres u od-
redenom terminu, sa razloga $to Uprava policije nije postupila po naredbi suda za privodenje svjedoka,
niti je o razlozima nepostupanja obavijestila sud, iako se u spisima predmeta nalazi dokaz da je Uprava
policije bila uredno i blagovremeno obavjeStena o predmetnoj naredbi.

Glavni pretres u slu¢aju D.R. i dr. Osnovni sud u Podgorici, K.br. 904/11,2 odloZen je zbog neispunja-
vanja procesnih pretpostavki, jer okrivljeni R. R. nije pristupio, iako je isti uredno obavijeSten proglasenjem
rieSenja sa prethodnog glavnog pretresa.

Okrivljeni S.H., Osnovni sud u Podgorici, K.br.716/11,?* nije pristupio na prethodnom glavhom pretresu
u odredenom terminu, a kako je dan prije drugog termina za glavni pretres, priveden u drugoj krivi¢no
pravnoj stvari, to je isti sproveden kako bi dao izjavu postupajué¢em sudiji i u ovom predmetu.

17 Krivicno djelo: Zloupotreba sluzbenog poloZaja iz ¢1.416. st. 5 KZ CG

18 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢1.416 st.3 KZ CG (Krivi¢na djela protiv sluzbene duznosti)

19 Osnovni sud u Podgorici, predmet pod poslovnim brojem K.br.11/516

20 Krivicno djelo; Ubistvo u poku3aju iz ¢1.30.st.2.ta¢.6. KZRCG u vezi ¢l.19. KZ SRJ - Krivi¢na djela protiv Zivota i tijela
21 Krivicno djelo: TeSka krada iz €1.240. st.1 KZ CG - Krivi¢na djela protivimovine

22 Krivicno djelo: TeSko ubistvo iz €.144, st.1, tacka 1-4 KZ CG - Krivi¢na djela protiv Zivota i tijela

23 Krivicno djelo: Mucenje i zlostavljanje iz €. 167 st. 3 u vezi st. 2 u vezi sa €l. 25 KZ

24 Krivicno djelo: Krada iz ¢1.239. KZ CG - Krivi¢na djela protivimovine

19



MONITORING PRAVOSUDNOG SISTEMA CRNE GORE Finalni izvjestaj 1.april 2011-31.jul 2012.

PRETPOSTAVKA NEVINOSTI

U predmetu A.M.. i dr. Visi sud u Bijelom Polju® Ks.br.16/10, izjave sudije: "’ od malog se pocinje” (iz
koje proizilazi da okrivljeni sredstva za Zivot obezbjeduje kriminalnim aktivnostima) i izjave da optuzeni
ima problem ne samo sa drogom, vec¢ i sa omogucavanjem drugima da je uzivaju predstavljaju i povredu
pretpostavke nevinosti.

Tokom sudenja u predmetu M. G. i dr. Visi sud Podgorica?® Ks.Br.33/10, pojedini mediji su prenijeli i
u svojoj interpretaciji objavili slede¢e navode: Da ¢e sudenje biti okoncano ,,zadovoljenjem pravde za
Zrtve”; da ¢e se ovaj slucaj voditi na nacin kako bi se pojacalo povjerenje od strane hrvatskog drustva i
njihovog pravosuda®”. Pomenute izjave mogu se okarakterisati kao pritisak na sud i kao sugestija javnosti da
okrivljeni treba da budu osudeni i njihovo objavljivanje ne ide u prilog postovanju pretpostavke nevinosti.

U predmetu D.Ai dr. Visi sud u Podgorici, pisanje jednog Stampanog medija o sudenju u tekstu ¢iji naslov
sugeriSe da su optuZeni pokusali da zarade vise od tri miliona eura predstavlja krSenje pretpostavke
nevinosti, s obzirom da iz teksta proizilazi da su tu zaradu pokusali da ostvare nezakonitim putem.

Izvje$tavanje medija u predmetu $.D. i dr. Visi sud u Bijelom Polju,?’ generalno je takvo da samo pojedini
mediji nijesu prekrsili pretpostavku nevinosti, posebno dovodecdi u vezu optuzenog i njegovog brata koji
u ovom postupku nije ni optuzen. Takode, i odbrana je vise puta ukazivala da je izvjeStavanje medija koje
generalno takvo da je stvorilo sliku o krivici optuzenih, te da sud ne moze da sudi nezavisno pod takvim
pritiskom.

U predmetu ,,M” u kojem su okrivljeni B.B., B.J., A.M. i M. F., Visi sud u Podgorici — Specijalno odjel-
jenje za sudenje za krivi¢na djela organizovanog kriminala, korupcije i ratnih zlo¢ina, ova pretpostavka
nije postovana, jer je prejudiciran ishod postupka u odnosu na okrivljenog A.M. U obrazloZenju reSenja o
produZenju pritvora stoji: ,, da je izvjesno da u narednom dijelu postupka bude osuden za teska krivi¢na
djela koja mu se stavljaju na teret”, a Sto predstavlja flagrantno krSenje pretpostavke nevinosti. Na ovaj
nacin sud ,,proglasava” optuzenog krivim prije nego sto je njegova krivica dokazana u skladu sa zakonom.
Navedeno resenje je ukinuto odlukom Ustavnog suda Crne Gore UzZ-Ill br.464/11 kojom je usvojena
ustavna Zalba i ukinuto rjesSenje Viseg suda u Podgorici, Kv.br. 573/11, od 22. juna 2011. godine i rjesSenje
Apelacionog suda Crne Gore, Kz.br. 497/11, od 5. jula 2011. godine u odnosu na podnosioca ustavne Zalbe.

Pretpostavka nevinosti je prekrsena i u predmetu D.V. i dr., Visi sud u Podgorici, K.br.7/10, ?® od strane
sudskog vjestaka, koji se vise puta upustio u raspravu sa okrivljenom nakon $to bi mu ista uputila pitanja,
odgovarajucdi da je sve u nalazu napisao i da je ,,tu sve jasno”. Nesto kasnije na pitanje odbrane da li je
dao nalaz i misljenje na osnovu originalne finansijske dokumentacije, vjesStak je odgovorio da nije, da u
materijalu koji je dobi da bi sacinio nalaz i dao misljenje, nisu bili sve originali, odnosno da su dio doku-
mentacije koja je vjestacena bile kopije. Odgovarajudi okrivljenoj da je ,,tu sve jasno”, kod Cinjenice da je
vjestacen dio dokumentacije koja nije bila u originalu, a sto je izvan pravila struke, vjestak je jasno iznio
svoj stav, odnosno misljenje u vezi sa odgovornoscu okrivljene. U jednoj od brojnih rasprava vjestaka sa

25 Krivicna djela: Kriminalno udruzivanje, stavarnje kriminalne organizacije, neovlasé¢eno drzanje oruzja i eksplozivnih
materija iz ¢1.401 i 4014, st.1, ¢1.403 KZ CG

26 Krivi¢no djelo: Ratni zloCin protiv civilnog stanovnistva iz ¢l. 142. st. 1. KZ SRJ i Ratni zlo€in protiv ratnih zarobljenika
iz ¢l. 144. KZ SRJ

27 Kriviéna djela: Stvaranje kriminalne organizacije iz grupe krivi¢nih djela protiv javnog reda i mira; neovlas¢ena
proizvodnja, drzanje i stavljenje u promet opojnih droga iz grupe krivi¢nih djela protiv zdravlja ljudi i pranje novca iz grupe
krivicnih djela protiv platnog prometa i privrednog poslovanja iz ¢l. €1.268, st.4 u vezi sa ¢l.49. st.1 KZ CG. ¢l. 416, st.1-5 KZCG,
¢l. 300 KZ CG i ¢1.268, st.4 u vezi sa €1.49. st.1 KZ CG.

28 Krivicno djelo: Zloupotreba sluzbenog poloZaja iz ¢l.416 st.3 KZ CG (Krivicna djela protiv sluzbene duznosti)
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odbranom i okrivljenom, isti je naveo ,,da ne postoji dokumentacija u Vrhovnom sudu za cijelu 2005.
godinu, a iste osobe su nastavile i dalje da rade”, rekao je da je to,, isto kao da vezete kozu da ¢uva kupus
“ aludirajuéi na okrivljenu D. V. Napominjemo da navedene izjave vjestaka nisu zapisnicki konstatovane,
niti je vjestaku izre¢ena opomena.

U predmetu ,,M”, Visi sud u Podgorici, Ks.br.33/10, mediji - dnevne novine su krsile pretpostavku
nevinosti objavljujudi tekst o sudenju, a krSenje pretpostavke stoji u samom naslovu teksta “Zlostavljali
civile i ratne zarobljenike”.

U predmetu M. R. i dr. Visi sud u Podgorici, K.br.162/11,*° optuzeni R.M. naveo je na glavhom pretresu
da mu je ¢lankom u dnevnim novinama dana 28.02.2012, ¢iji naslov glasi:”Uz tikovinu Svercovali drogu”,
povrijedena pretpostavka nevinosti od strane medija.

RAVNOPRAVNOST STRANAKA U POSTUPKU - JEDNAKOST ORUZJA

U predmetu $.D. i dr. Visi sud u Bijelom Polju3! odbrana je na pocetku pretresa i vise puta u toku glavnog
pretresa, potencirala pitanje prava na efikasnu odbranu i na ravnopravnost oruzja. Odbrana je u samom
pocetku ukazala da joj nije dostavljen niz dokaza kojima tuzilastvo raspolaze i to jos iz istrage. Takode je
ukazala da braniocima nije omogucen nesmetani kontakt sa branjenicima tokom trajanja pritvora- da se
radi o neuslovnim prostorijama, da su razdvojeni staklom od branjenika i da im nije obezbijeden nesmetan
kontakt tokom postupka.

Predsjednik vije¢a je odbio ovaj predlog i zapoceo sa postupkom. Ovo najviSe na osnovu izjave samog
okrivljenog D.S. koji je na pitanje da li je spreman da iznosi odbranu, odgovorio potvrdno. Kada se ima u
vidu potpuna neusaglasenost branilaca i ovog okrivljenog (branioci tvrde da okrivljeni ne moze iznositi
odbranu, a okrivljeni se o tome potvrdno izjaSnjava) postavlja se pitanje ostvarivanja efikasne odbrane.
Medutim, posmatracki tim smatra da je utemeljenost odluke suda da otpocne sa glavnim pretresom u
najmanju ruku diskutabilna. Naime, okrivljeni koji je u pritvoru ve¢ 9 mjeseci ocekuje da pocne glavni
pretres, a, s druge strane, on ne moze poznavati odredbe krivicnog postupka, a posebno tesko da moze
biti svjestan ¢emu se izlaZe ukoliko po¢ne da daje iskaz, a da makar njegovi branioci nijesu upoznati sa svim
dokazima. Misljenja smo da je sud morao uputiti okrivljenog da se konsultuje sa svojim braniocima, a to
je bio duZzan na osnovu €l. 14. ZKP-a. Ovo posebno stoga Sto je u nastavku glavnog pretresa predsjednik
vijeca obavijestio odbranu da ée im biti omoguéen nesmetani kontakt sa okrivljenim u pritvoru, kao i
da ¢e im biti dostavljeni dokazi za koje je odbrana tvrdila da ih nije dobila, a dio tih dokaza im je urucen
na samom glavnom pretresu, ali nakon saslusanja okrivljenog. Na ovaj nacin dovodi se u pitanje pravo
na efikasnu odbranu i posebno pravilo ravnopravnosti stranaka u postupku odnosno jednakost oruzja.

Nadalje, predsjednik vijeca je u viSe navrata oslovio okrivljenog njegovim (okrivljenog) licnim imenom,
govorio mu je "ti”, mijeSao ime okrivljenog i ime brata okrivljenog. Kada je ovaj podatak objavljen, Visi sud
u Bijelom Polju reagovao je saopstenjem koje je u najmanju ruku ¢udno. Naime, u prvom dijelu saopstenja
(misli se na dio u kojem se govori o ponasanju sudije) navodi se da sudija ni¢im nije prekoracio ovlaséenja

29 Krivicno djelo: Ratni zlo€in protiv civilnog stanovniStva iz ¢l. 142. st. 1. KZ SRJ i Ratni zloCin protiv ratnih zarobljenika
iz ¢l. 144. KZ SRJ.

30 Krivicno djelo; Neovlaséena proizvodnja, drzanje i stavljanje u promet opojnih droga u pokusaju iz ¢1.300 st.2 u vezi
st.1. ¢1.20. KZ CG - Krivi¢na djela protiv zdravlja ljudi

31 Krivicna djela: Stvaranje kriminalne organizacije iz grupe krivicnih djela protiv javnog reda i mira; neovlas¢ena
proizvodnja, drZanje i stavljenje u promet opojnih droga iz grupe krivicnih djela protiv zdravlja ljudi i pranje novca iz grupe
kriviénih djela protiv platnog prometa i privrednog poslovanja iz ¢l. 268, st.4 u vezi sa €l.49. st.1 KZ CG. ¢l. 416, st.1-5 KZ CG,
¢l. 300 KZ CG i ¢1.268, st.4 u vezi sa €.49. st.1 KZ CG
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koja ima u postupku, profesionalizam i dobro ophodenje, a da se okrivljenom obrac¢ao na naprijed opisan
nacin zbog pritiska koji je stvoren u medijima. Medutim, odmah zatim, navodi se: ”’Predsjednik Vrhovnog
suda je odmah po saznanju o objavljivanju snimka sudenja u medijima, zatrazio od predsjednika Viseg suda
u Bijelom Polju da obavi razgovor sa sudeéim sudijom i upozori ga da u nastavku sudenja koristi zakonsku
terminologiju, $to je u konkretnom slucaju i uéinjeno, a koju sugestiju i kritiku je sudija i prihvatio”. Dakle,
da nije bilo intervencije predsjednika Vrhovnog suda, ne bi bilo ni kritike, jer je oCigledno da Visi sud u
Bijelom Polju smatra da predsjednik vije¢a nije ni u ¢emu pogrijeSio. Zakonska terminologija, pa dakle i
termini: “optuzeni’ i okrivljeni’’ ustanovljeni su upravo zbog nacela jednakosti i svakom licu koje je u
takvoj poziciji treba se obracati ovim terminima. 1z ovakvog ponasanja sudije mogu se izvladiti razliciti
zakljucci, kao i u svakom sluéaju kada se zakon ne postuje.

Na kraju, i u ovom slucaju doslo je do rasprave oko unosenja iskaza u zapisnik, a branioci okrivljenog su
insistirali na tome da se i pitanja unose u zapisnik $to ima svoju logiku: kako ¢e se u zalbi istaci da je sud
dozvolio odgovor na nedozvoljeno pitanje, ako tog pitanja nema na zapisniku (glavni pretres od 19.07.2011).

Problem je uoéen u predmetu ,,M”, protiv M. M.G., I. M.G., Spira S.L., B. M.G., I. D.M. i Z. M.T., Visi sud
u Podgorici, Ks.br.33/10,3> gdje je odbrana isticala zloupotrebu prava od strane zamjenika specijalnog
tuZioca za organizovani kriminal i ratni zlocin, a koja postupanja su suprotna odluci Apelacionog suda,
kojom je ukinuta presuda Viseg suda i predmet vracen prvostepenom sudu na ponovno sudenje u dijelu
koji se odnosi na krivicno djelo ratni zlo€in protiv ratnih zarobljenika. Odbrana u navedenom predmetu
smatra da zamjenik specijalnog tuzioca, zloupotrebljava svoja prava i ovlaséenja kako bi okrivljeni bili
optuZeni i za krivi¢no djelo ratni zlo€in protiv ratnih zarobljenika.

U predmetu,,Z“ Visi sud u Podgorici, Ks.br. 8/11,> odbrana je vise puta isticala da je postupanjem suda
stavljena u nepovoljan polozaj u odnosu na optuzbu, sa razloga Sto su gotovo svi dokazni predlozi odbrane
odbijeni, pojasnjavajudi, izmedu ostalog, da je prvi nalaz vjestaka finansijske struke sacinjen na predlog
optuzbe, za potrebe VDT i pokretanja istrage, da je dopunski nalaz sacinjen na predlog punomoénika
ostecene strane, a da je predlog odbrane da nalaz i miSljenje izrade nezavisna revizorska ustanova, odbijen.
Smatramo cjelishodnim da ukazemo na navode odbrane o tome da je predmetni nalaz kontradiktoran.
Naime, vjeStaku nisu dostavljeni bilans stanja i bilans uspjeha D.0.0.”Z. |.”, iako se isti u nalazu poziva
upravo na ove izvore. Navedena praksa je nedopustiva i treba je strogo kaznjavati.

U istom predmetu, sud je upoznao stranke sa dopisom istraznog sudije Viseg suda u Beogradu od 20.marta
2012, po zamolnici Viseg suda u Podgorici, Ks.br.8/11 od 31.01.2012, u vezi sa saslusanjem svjedoka S.M., u
kojem dopisu istrazni sudija navodi da S.M. nije dostupan srbijanskim vlastima. U istom predmetu odbrana
je ukazala na povredu prava na ravnopravnost stranaka — jednakost oruzja, jer je tuzilastvo saslusalo u
Moskvi tri svjedoka iz navedenog predmeta bez prisustva branilaca. Branioci su zahtijevali da se saslusanje
obavi putem video linka, kako biiodbrana mogla postavljati pitanja svjedocima,koji predlog je sud odbio
usled nedostupnosti. Medutim, prema dopisu Generalnog tuzilastva Ruske federacije, dostavljenom po

32 Krivi¢no djelo: Ratni zlo€in protiv civilnog stanovniStva iz ¢l. 142. st. 1. KZ SRJ i Ratni zloCin protiv ratnih zarobljenika
iz ¢l. 144. KZ SRJ.
33 Krivicna djela: protiv R. K. — predsjednika Opstine Budva zbog krivi¢énog djela —Zloupotreba sluZzbenog polozaja iz

Clana 416 stav 3 u vezi stava 1 i ¢lana 416 stav 1 Kriviénog zakonika, D. M. — potpredsjednika O. B., zbog krivicnog djela -
zloupotreba sluzbenog poloZaja iz ¢lana 416 stav 3 u vezi stava 1 Kriviénog zakonika, D. P. poslanika u Skupstini Crne Gore, D.
7.,8.D.,S.V,S. T, N. S., M. K. zbog krivi¢nog djela - zloupotreba sluzbenog poloZaja putem pomaganja iz ¢lana 416 stav 3 u
vezi stava 1 u vezi ¢lana 25 Krivicnog zakonika, D. S., vlasnika i izvrSnog direktora preduzeéa ,,M.” DOO B., zbog krivi¢nog djela
—zloupotreba ovlasc¢enja u privredi iz ¢lana 276 stav 2 u vezi stava 1 tacka 5 Krivicnog zakonika i krivicnog djela — zloupotreba
sluzbenog poloZaja putem podstrekavanja iz ¢lana 416 stav 1 u vezi ¢lana 24 Krivicnog zakonika , M. M. zbog krivicnog djela —
zloupotreba sluzbenog polozZaja putem podstrekavanja iz ¢lana 416 stav 1 u vezi ¢lana 24 Kriviénog zakonika i N. P. —izvrSne
direktorice preduzeéa ,Z. 1. DOO B., zbog krivi¢nog djela — utaja poreza i doprinosa iz ¢lana 264 stav 3 u vezi stava 1 Krivi¢nog
zakonika
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zamolnici za pruzanje medunarodne pravne pomoci u predmetnoj krivi¢noj stvari, a u vezi sa saslusanjem
jednog od svjedoka V. L., konstatuje se da isti nije dostupan ruskim vlastima. Sa ovih razloga, odlu¢eno
je da se u dokaznom postupku nece izvoditi kao dokaz saslusanje S.M. i V.L.

U predmetu M.G. i dr. Visi sud u Podgorici - Specijalno odjeljenje za sudenje za krivi¢na djela organizovanog
kriminala, korupcije i ratnih zloc¢ina, Ks.br.08/09,** optuZeni i osteceni su koristili svoje pravo da postavljaju
pitanja svjedocima i da stavljaju primjedbe na njihove iskaze. Prilikom ispitivanja svjedoka G., optuzena N.
je dva puta upozorena da postavlja sugestivna pitanja i upozorena da iste mora preformulisati, jer su se
odnosila na subjektivan stav svjedoka prema predmetnim ¢injenicama, a ne na njegova saznanja o tome.
Nakon Sto se optuzena N. obratila sudu trazedi da postavi jos jedno pitanje svjedoku, predsjednica vijeéa
joj je odgovorila da nema pravo da postavlja viSe pitanja, da je to pravo koristila u prethodnom krugu.
Na ovu odluku predsjednice vijeéa prigovorio je branilac optuzene N., uz obrazloZenje da se optuzenoj
ne moze uskratiti pravo da postavi pitanje, a da ¢e sud odluciti da li je isto dozvoljeno ili ne, te dali ¢e
dozvoliti odgovor.

Odbrana je, u predmetu D.V. i dr. Visi sud u Podgorici, K.br.7/10, * viSe puta isticala i sudu dostavila
dokaze da je prilikom oduzimanja dokumentacije od strane policije doslo do ozbiljnih propusta, jer ista nije
taksativno nabrojana, pa je nepoznato koja je sve dokumentacija postojala. Cinjenica je da nije sa¢injen
spisak predmetne dokumentacije, Sto je moglo stvoriti mogucénost za zloupotrebu iste. Okrivljena D.V.
izjavila je da su tri osobe imale Sifru za ulazak u sistem za odobravanje i podizanje novca, a ne samo ona
i trazila je od suda da to i provjeri, medutim, sud u vezi sa tim nije odlucivao.

PRAVO NA EFIKASNU ODBRANU

U predmetu P. S. i dr. Visi sud Bijelo Polje, Ks.Br.1/08, takode je doslo do odbijanja suda da u zapisnik
ad litteram unese predlog branioca za izuzece, a doslo je i do sporenja oko unosSenja iskaza okrivljenog
(glavni pretres od 20.05.2011). U svim odredbama ZKP-a koje se odnose na sacinjavanje zapisnika kao
pravilo je postavljeno da lice koje vodi ispitivanje ili sasluSanje unosi iskaze u zapisnik. Zbog toga, uvijek
postoji mogucnost neslaganja oko toga Sta je stvarno re¢eno, posebno kada se radi o dugim iskazima.

Uprkos iskazu svjedoka-oStecenog u predmetu S. I. i dr. Osnovni sud Podgorica,?® da se ne pridruZuje
krivicnom gonjenju branilac okrivljenog, bez prethodne konsultacije sa svojim klijentom, a nakon sto je
u trajanju od pola sata odsustvovao sa glavnog pretresa po sopstvenom zahtjevu, obrazlozenom time da
odbrana u ovoj krivi¢no pravnoj-stvari nije obavezna, zapocinje sa ispitivanjem svjedoka-oste¢enog, tokom
kojeg isti izjavljuje da se pridruzuje krivicnom gonjenju i postavlja imovinsko-pravni zahtjev iskljucivo iz
tog razloga, sto je revoltiran pitanjima postavljenim od strane branioca.

Branilac po sluzbenoj duZznosti u predmetu F. M. i dr. Osnovni sud u Bijelom Polju, K.br.148/11, (glavni
pretres od 21.06.2011),*” nije znao identitet okrivljenog kojeg brani. On je naime izjavio da je branilac
okrivljenog C.G. nakon ¢ega je ga je postupajuci sudija opomenuo da je on zapravo branilac okrivljenog R.D.
i konstatovao da je “ocigledno advokat na sudenje dosao nespreman i da se nije upoznao sa predmetom
u kojem je postavljen za branioca po sluzbenoj duznosti”.

34 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢l.416 KZ CG - Krivicna djela protiv sluzbene duZnosti, Protiv:
M. G., izvrSnog direktora AD L. B., I. T. finansijske direktorice, Z. O., predsjednika Sindikata L. B., A. L., glavnog dispecera
drumskog saobradaja, S. J., blagajnice, M. M., referenta blagajnickog poslovanja, Z. V., referenta za obracun zarada i blagajnicko
poslovanje, R. P., rukovodilac sluzbe za finansijsku operativu i referent naplate u sektoru finansija, Z. N., projektant aplikacija,
D. P., rukovodilac radne jedinice finansija, R. D., blagajnice

35 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢1.416 st.3 KZ CG (Krivi¢na djela protiv sluzbene duznosti)
36 Krivicno djelo: Mucenje iz ¢1.167.st.3 u vezi st.2 KZ CG
37 Krivicno djelo: Nasilni¢ko ponasanje iz ¢l. 399 KZ CG
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Branilac optuzenog u predmetu L.H. Osnovni sud — RoZaje®* K.br.84/11, u toku glavnog pretresa samo
jednom je iskoristio mogucnost da postavlja pitanja svjedocima, nije imao primjedbi na izvedene dokaze,
i kona¢no, u dijelu dopune dokaznog postupka, predlozio je samo da se jedno lice saslusa kao svjedok,
iako je bio duzan znati da se isto lice ne moze saslusati, jer je sve vrijeme prisustvovalo glavhom pretresu,
odbrani optuzenog i saslusavanju svjedoka.

U predmetu D.S., Visi sud u Bijelom Polju - Specijalno odjeljenje za sudenje za krivi¢na djela korupcije,
organizovanog kriminala, terorizma i ratnih zlo¢ina, Ks. br.16/10,%* svjedoku su od strane zastupnika
optuzbe, vise puta bila postavljena ista pitanja i to ona na koja je ovaj svjedok ve¢ nedvosmisleno odgovorio.
Ovakav nacin ispitivanja svjedoka koje je usmjeren ka dobijanju povoljnijeg odgovora u korist optuzbe,
predstavlja primjer loSe prakse koju sud treba da sprijeci i zastiti svjedoka od takvog nacina ispitivanja, a
to u konkretnom nije bio slucaj.

Ukazivanje na pravno nevaljane dokaze

S obzirom na to da je pitanje pravno nevaljanih dokaza istaknuto u velikom broju posmatranih predmeta,
smatramo potrebnim da ukaZeno na odredene stavove odbrane po pitanju istih:

Tokom postupka u predmetu ,,M”, protiv M. M.G., I. M.G., Spira S.L., B. M.G., I. D.M. i Z. M.T., Visi sud
u Podgorici, Ks.br.33/10,%° sud je, na predlog odbrane izdvojio iz spisa ovjerene fotokopije zapisnika
o saslu$anju svjedoka pred sudom Republike Hrvatske. Postupajuéi po Zalbi tuzioca, Apelacioni sud je
preinacio odluku sudeéeg vijeéa i odlucio da se ovi iskazi mogu Citati i koristiti kao dokaz u postupku. S
obzirom da postupak nije pravosnazno okoncan, posmatracki tim nije ulazio u ocjenu ovog pitanja, ali
ukazujemo da bi praksa morala biti usaglasena i stavovi nizih i viSih sudova po tom pitanju identi¢ni. U
nastavku postupka, na predlog odbrane izdvojen je dio spisa iz predmeta kao pravno nevaljani dokazi, ali
je Apelacioni sud resenje o izdvajanju dijela spisa, odnosno ovjerenih fotokopija iskaza datih u Hrvatskoj,
ukinuo.

Prilikom odlucivanja o nacinu izvodenja dokaza u nastavku dokaznog postupka u predmetu P. S. i dr. Visi
sud Bijelo Polje, Ks.Br.1/08, konkretno o predlogu da se dokazni postupak nastavi ¢itanjem iskaza svjedoka
datih neposredno na zapisnik na ranijem glavnom pretresu i ¢itanjem izvjestaja vjestaka (koji dokazi su
izvedeni na ranije odrzanom glavnom pretresu, pred vijecem u drugacijem sastavu), sud je odlucivao o
ovom predlogu prije saslusanja svih stranaka (u toku prekida glavnog pretresa radi odlucivanja o predlogu
za novc¢ano kaznjavanje jednog od branilaca, a prije saslusanja branioca optuzenog P.S.). Ovakvo ponasanje
suprotno je ¢l. 329. i ¢l. 356. ZKP-a, odnosno 317. i 345. tada vazeCeg ZKP-a.

Problem pravno nevaljanih dokaza istaknut je i u predmetu Z. A. i dr., Visi sud u Podgorici. Sud je odlucio
da, na predlog odbrane, izdvoji dio spisa koji su sacinjeni u Svajcarskoj, jer prilikom obezbjedivanja istih
nije posStovana zakonom predvidena procedura, ¢ime je u konkretnom predmetu ispostovani vazeci
standarda i nacionalni propisi.

U predmetu optuzenog D. R., Visi sud u Podgorici, K.br.10/2010,** na glavhom pretresu procitan je
zapisnik o prepoznavanju osumnji¢enog lica, za koji je odbrana trazila da se izuzme iz spisa predmeta

38 Krivicno djelo: TeSka krada iz ¢l. 240. st. 1. tac. 1. u vezi sa ¢l.49 i ¢l. 23. st. 2. KZ CG

39 Krivi¢na djela: Stvaranje kriminalne organizacije - Krivi¢na djela protiv javnog reda i mira, Neovlas¢ena proizvodnja,
drZanje i stavljanje u promet opojnih droga - Krivi¢na djela protiv zdravlja ljudi i Pranje novca - Krivi¢na djela protiv platnog
prometa i privrednog poslovanja KZ CG

40 Krivi¢no djelo: Ratni zloCin protiv civilnog stanovnistva iz ¢l. 142. st. 1. KZ SRJ i Ratni zlo€in protiv ratnih zarobljenika
iz ¢l. 144. KZ SRJ
41 Kriviéno djelo; TeSko ubistvo ubistvo iz ¢l. 144. st. 1. KZ CG i Pomo¢ uciniocu posle izvrSenja krivicnog djela iz ¢l. 387

st.3 KZ CG - Krivi¢na djela protiv Zivota i tijela
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kao pravno nevaljan dokaz jer je pribavljen suprtno odredbi ¢l.115 ZKP —a. U konkrednom predmetu,
na prepoznavanju lica sa osumnji¢enim su bila lica zaposlena u policiji, a to stoji i u samom zapisniku.
Dopis koji je upucen od strane policije potvrduje ove navode da su kod prepoznavanja, odnosno u liniji
za prepoznavanje stajala lica zaposlena u policiji, ali da to nisu bila lica koja su ispitivala osumnji¢ene ili
direktno bila vezana za radnje u policiji. Medutim, sama Cinjenica da su okrivljeni u liniji za prepoznavanje
prepoznali sluzbenike policije ukazuje na povredu ZKP-a. Zbog navedenog ovaj dokaz bi morao biti izuzet
iz spisa predmeta jer se radi o pravno nevaljanom dokazu.

Prije davanja zavrsnih rijeci u predmetu ,,Z“, odbrana je dostavila sudu predlog za dopunu dokaznog
postupka, tacnije nalaz i misljenje revizorske kuce iz Beograda doo. ,,P. S.“. Zamjenik specijalnog tuzioca
usprotivio se izvodenju ovog dokaza, iz razloga Sto je dostavljen u formi fotokopije kao i iz razloga Sto je
u toku postupka veé angazovan sudski vjestak koji se o istom predmetu vjestacenja prethodno izjasnio u
svom nalazu i misljenju, sud je odredio pauzu u trajanju od pola sata kako bi izvrSio uvid u predlozeni dokaz.
Sud je prihvation progovor tuzioca nakon $to je izvrSio uvid u predloZeni dokaz, Medutim u predmetu D.V.
Visi sud u Podgorici, vjestak je dao nalaz i miSljenje na osnovu dokumentacije koju su dijelom ¢inile kopije,
a ne originali. Na pitanje branioca okrivljene D.V. vjestak je ove navode potvrdio. Na osnovu prethodnog
zaklju€ujemo da sud razli¢ito postupa u razli¢itim predmetima. Navedeno otvara pitanje rada sudskih
vjeStaka, postupka za njihov izbor i razreSenje, odnosno uskladenosti zakona sa vazeéim standardima.

U predmetu protiv optuzenih J. M. i dr., Visi sud u Podgorici, K.br.2/11,%> na glavhom pretresu u nastavku
dokaznog postupka, svjedocio je inspektor u UP PJP Ekspozitura za borbu protiv droge i krijumcarenja,
koji je sasluSavao jednog od okrivljenih, tacnije R. B. u prisustvu branioca po sluzbenoj duznosti. Svjedok
je istakao da okrivljenog S. M. nije saslusavao, da se u zapisniku sa saslusanja okrivljenog R. B., potkrala
tehnicka greska, u smislu da je navedeno, da je saslusanje obavio inspektor sa slicnim imenom, odnosno
razlikom u jednom slovu, te da osoba pod tim imenom, po njegovom saznanju, nije zaposlena u UP PJP
Ekspozitura za borbu protiv droge i krijumcarenja. Okrivljeni S. M. je prigovorio iskazu svjedoka, u smislu
da ga isti jeste sasluSavao u kancelariji. Okrivljeni R. B. je negirao da je bio u prostorijama za zadrzavanje,
kako je navedeno u zapisniku, ve¢ da je bio 2.00 h u sluzbenoj kancelariji, a naveo je da mu tokom saslusanja
inspektor ni u jednom momentu nije saopsStavao njegova prava u postupku. Sud je donio rjeSenje da se iz
spisa predmeta izuzme zapisnik o sasluSanju R. B. kao pravno nevaljan dokaz i da se u nastavku dokaznog
postupka izvrsi uvid u svesku, koja je predloZzena kao dokaz od strane okrivljenog R.B.

Okrivljeni B. Z., Visi sud u Podgorici, K.br.145/11,* predao je sudu podnesak kojim traZi ispravku zapis-
nika sa glavnog pretesa od 20.12.2011. godine u odnosu na svjedocki iskaz V. R. Punomoénik ostecene
porodice smatra da se zbog protoka vremena od 2 mjeseca, ne mozZe precizno utvrditi Sta je svjedok V.
R. naveo u svom svjedoc¢kom iskazu na prethodnom glavnom pretresu, a da to nije uslo u zapisnik. Sud
je nakon pauze za vije¢anje, odlucio da se uvazi zahtjev okrivljenog i predlog odbrane i odlucio da se
u nastavku dokaznog postupka svjedok V.R. pozove i da precizira kontekst i slijed dogadaja svog iskaza.
Branilac okrivljenog iznio je primjedbu da zbog nedostatka tehnickih sredstava — LCD monitora na kojim
bi, sve stranke u postupku pratile unosenje u zapisnik sa glavnog pretresa, dolazi do ovakvih propusta.
Nakon 3Sto je branilac okrivljenog sudu priloZio nove dokaze-kopije Dnevnog biltena UP i tri sluzbene
zabiljeSke, punomocnik osteéene porodice se usprotivio izvodenju ovih dokaza, smatrajuci da su isti
pribavljeni protivho ZKP. Sud je potom donio rjeSenje da se u nastavku dokaznog postupka sluzbenim
putem pribave predlozZeni dokazi.

U predmetu S. B. i dr. Visi sud u Podgorici, Ks.br.1/12* odbrana je prigovorila i valjanosti listinga telfon-

42 Krivicno djelo; Neovlas¢ena proizvodnja, drzanje i stavljanje u promet opojnih droga u pokus$aju iz ¢1.300 st.2 KZ
CG - Krivi¢na djela protiv zdravlja ljudi

43 Krivicno djelo: Ubistvo iz €1.143 KZ CG - Krivi¢na djela protiv Zivota i tijela

44 Krivicna djela: Ubistvo iz ¢1.143 KZ CG i ¢1.143 u vezi sa ¢l.24 KZ CG, |zazivanje opSte opasnosti iz ¢l.327, st.1 KZ CG;
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skih razgovora koji su pribavljeni mjerama tajnog nadzora, uz obrazloZenje da su isti dostavljeni odbrani
u 2 razli¢ita formata i da se iz listinga vidi da su “stari” i do 4 godine od izvrSenja predmetnog krivicnog
djela. Ovo ne bi trebalo da je moguce, imajudi u vidu zakonske propise koji su bili na snazi u vrijeme pri-
kupljanja ovih dokaza, a koji su nalagali mobilnim operaterima da ove podatke ¢uvaju najvise 2 godine.

U predmetu I. R., Visi sud u Podgorici, K.br.28/12,% odbrana je navela da ima saznanja da je predsjed-
nica vije¢a, mimo glavnog pretresa, nalozila da se sprovede istrazna radnja vjesStacenja uredaja sa SIM
karticom, marke ,BMW” koja radnja nije izvedena tokom tuzilacke istrage, niti predloZena u optuznici, a
koje navode monitoring tim nije uspio provjeriti do zakljucenja izvjestaja.

PRAVO NA NEZAVISAN | NEPRISTRASAN SUD

Posmatracki tim nije uocio direktne dokaze nedozvoljenih uticaja na sud izuzev u predmetu: R.K. i dr. Visi
sud u Podgorici, KS.br.8/11%gdje je optuzeno vise okrivljenih za vise krivi¢nih djela, uglavhom iz grupe
krivicnih djela protiv sluzbene duznosti. Prije pocetka glavnog pretresa branioci su obavijestili sud da je
Ustavni sud Crne Gore prihvatio njihovu inicijativu i ponistio reSenja o produZenju pritvora protiv pojedinih
okrivljenih i insistirali da se oni odmah puste na slobodu. Ne ulazeéi u opravdanost odluke Ustavnog
suda, postavlja se pitanje kako je moguée da branioci okrivljenih dodu do originala odluke prije nego
Sto je odluka dostavljena Apelacionom sudu, Cije je reSenje o pritvoru i ukinuto, odnosno Visem sudu u
Podgorici. Sva komunikacija u ovakvim situacijama odvija se preko prvostepenog suda. Glavni pretres je
prekinut i nastavljen narednog dana kada je krivi¢no vijece ponovo odredilo pritvor protiv okrivljenih i
to iz istih razloga kao i ranije. U toku glavnog pretresa, pritvor je ukinut i to od strane Apelacionog suda
koji je postupao po Zalbi na reSenje Viseg suda. U meduvremenu, zbog podnesenog predloga za izuzece
sudedeg sudije i predsjednika Viseg suda u Podgorici, pretres je bio prekinut i nastavljen je nakon $to je
predlog za izuzeée odbijen. Mora se reéi da sva dogadanja u vezi sa produzenjem i ukidanjem pritvora
ostavljaju jednu neprijatnu sliku o ponasanju drzavnih organaito u jednom izuzetno sloZzenom i drustveno
interesantnom predmetu. ProduZenje pritvora od strane ViSeg i njegovo ponovno ukidanje od strane
Apelacionog moZe dovesti do sumnje: da je vrSen uticaj na sudove posebno na Apelacioni koji na osnovu
potpuno istog ¢injeni¢nog stanja donosi dvije razlicite odluke.

U ovom predmetu, doslo je i do rasprave o tome da li se kazivanja uc¢esnika u postupku vjerno unose u
zapisnik, do rasprava izmedu tuZioca i odbrane da li se neki dokazi mogu predociti okrivljenom prilikom
ispitivanja, do glasnog komentarisanja pitanja i odgovora, oduzimanja rije¢i, brojnih opomena. Clan
321. ZKP-a jasno propisuje ovlas¢enja i obaveze predsjednika vije¢a, odnosno sudeceg sudije u slucaju
krSenja procesne discipline: opomena, nov€ana kazna, udaljavanje i nije jasno zbog ¢ega sud nije primi-
jenio odredbe ovog ¢lana. Jedan od branilaca je izjavio da nije uplasen opomenom suda nakon c¢ega
je, po misljenju posmatrackog tima, morao biti odmah udaljen iz sudnice sa uskrac¢ivanjem prava da se
pojavljuje u postupku, jer ovakva izjava znaci da ¢e i nastaviti da se tako ponasa, sto se u daljem toku
pretresa i potvrdilo, ali takode bez posledica.

Iznuda iz ¢l.250, st.1 KZ CG

45 Krivicno djelo: TeSko ubistvo iz €1.144, st.1, tacka 8 KZ CG Krivi¢na djela protiv Zivota i tijela

46 Krivicna djela protiv sluzbene duznosti : Zloupotreba sluzbenog polozaja iz ¢lana 416 stav 3 u vezi stava 1 i ¢lana 416
stav 1 Krivi€nog zakonika, zloupotreba sluzbenog poloZaja iz ¢lana 416 stav 3 u vezi stava 1 Krivicnog zakonika, zloupotreba
sluzbenog poloZaja putem pomaganja iz ¢lana 416 stav 3 u vezi stava 1 u vezi €lana 25 Krivicnog zakonika, zloupotreba
ovlascéenja u privredi iz ¢lana 276 stav 2 u vezi stava 1 tacka 5 Krivicnog zakonika, zloupotreba sluzbenog polozZaja putem
podstrekavanja iz ¢lana 416 stav 1 u vezi ¢lana 24 Kriviénog zakonika , utaja poreza i doprinosa iz ¢lana 264 stav 3 u vezi stava
1 Krivi¢nog zakonika.
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U predmetu M. G. i dr., Visi sud u Podgorici - Specijalno odjeljenje za sudenje za krivi¢na djela organizo-
vanog kriminala, korupcije i ratnih zlo¢ina, Ks.br.08/09,% prilikom ispitivanja svjedokinje G., sekretarice
finansijske direktorke, branilac optuzene T., prigovorio je pitanju koje je predsjednica vijeca postavila,
a koja pitanja su se odnosila na rezim donosenja i otpravljanja odluka koje su obuhvacene optuznicom.
Ovo sa razloga sto je branilac smatrao da bi svjedokinja, iako uredno upoznata sa pravima i duznostima
svjedoka, te ¢l.111 ZKP-a, davanjem odgovora na data pitanja, mogla sebe izloZiti eventualnoj krivi¢noj
odgovornosti, a kod ¢injenice da je pravno neuka, te da ne moze procijeniti da li treba da uskrati odgovor
na postavljeno pitanje ili ne. Nakon prigovora branioca, predsjednica vijeca odustala je od postavljenog
pitanja i joS jednom poucila svjedokinju na pravo da ne svjedoci o odredenim okolnostima i pod kojim
uslovima to moze uciniti. Vazno je istaci da u vezi sa navedenim tuZilac nije imao primjedbi.

U predmetu V.L. i dr., Visi sud u Podgorici, K.br.206/11,* odbrana je ukazivala na odluku Vrhovnog suda
Crne Gore, koji je postupao po zZalbi na drugostepenu presudu kao sud treéeg stepena. Do zakljucenja
ovog izvjestaja, monitoring tim nije uspio izvrsiti uvid u presudu Apelacionog suda po zahtjevu za slo-
bodan pristup informacijama.

Predmet D.V. i dr., Visi sud u Podgorici, K.br.7/10, *° ostavlja prostor za sumnju u nezavisan i nepristrasan
sud. Treba posebno istaci da vjestak sjedi u sudnici cijelo vrijeme tokom visSe pretresa i to pored tuZioca.
Odbrana je ukazivala na ovo, medutim objasnjeno je od strane predsjednika vije¢a da on mora biti tu da
odgovara na postavljena pitanja, kako bi pojasnio dati nalaz i misljenje. Medutim, vjesStak je u sudnici i
kada se izvode drugi dokazi, a dana 30.11.2011. godine bio je prisutan za vrijeme kada je svjedok D. G.
davao iskaz, gdje nije bilo potrebno njegovo prisustvo, a Sto moze dovesti u pitanje nepristrasnost suda
u konkretnom predmetu.

PRISTUP SUDU

Prije svega treba istaci da je stanje zgrada i prostora u kojima se odvijaju sudenja generalno nezadovoljavajuée.
U Bijelom Polju i Podgorici, visi sudovi dijele zgradu sa drugim sudovima (u Bijelom Polju sa Osnovnim
sudom, u Podgorici sa Apelacionim i Vrhovnim sudom). Sudenja se odvijaju mahom u kancelarijama koje
su neuslovne i predstavljaju svojevrsan vid ograni¢enja javnosti. Vec¢ina sudova nema vezu sa pritvorskim
prostorijam, tako da se pritvorenici dovode i kroz zgradu provode u pratnji zatvorskih sluzbenika i policije.
U sudovima se stvara guzva jer su, pored ucesnika u postupcima prisutna i druga lica. Ponasanje sudskog
osoblja koje obezbjeduje zgradu i kontroliSe prisutne je razliCito i varira od djelimi¢nog odsustva kontrole
(npr. u Bijelom Polju sluzbenici na vratima ¢esto ne postavljaju nikakva pitanja, do vrlo oStre kontrole
npr. u Visem sudu u Podgorici), pri ¢emu se mora navesti da se u komunikaciji sa strankama ponasaju
profesionalno. Ni u jednom sudu nema posebne prostorije za svjedoke, a prostorije za privedena lica,
tamo i gdje ih ima su male i nedovoljne. Ovim se stvara mogucnost da okrivljeni i svjedoci komuniciraju
u hodniku, Sto moze dovesti u pitanje valjanost njihovih kasnijih iskaza. U pojedinim sudskim zgradama
uoceni su problemi sa funkcionalnoScu toaleta za stranke, Sto je neprihvatljivo na mjestima na kojima
se okuplja veliki broj ljudi. Infrastruktura je posebno lo$a u Osnovnom sudu u Podgorici ili je barem
najuocljivija, jer je to sud sa najviSe predmeta, a samim tim i sa najviSe stranaka. Niz sudnica pretvoren
je ukancelarije, a niz kancelarija u kojima se sudi su neuslovne. Relativno adekvatne sudnice su u Bijelom

47 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢l.416 KZ CG - Krivicna djela protiv sluzbene duZnosti, Protiv:
M. G., izvrSnog direktora AD L. B., I. T. finansijske direktorice, Z. O., predsjednika Sindikata L. B., A. L., glavnog dispecera
drumskog saobradaja, S. J., blagajnice, M. M., referenta blagajnickog poslovanja, Z. V., referenta za obracun zarada i blagajnicko
poslovanje, R. P., rukovodilac sluzbe za finansijsku operativu i referent naplate u sektoru finansija, Z. N., projektant aplikacija,
D. P., rukovodilac radne jedinice finansija, R. D., blagajnice

48 Krivicno djelo: TeSko ubistvo iz €1.30 KZ SRJ — Krivi¢na djela protiv Zivota i tijela

49 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢1.416 st.3 KZ CG (Krivi¢na djela protiv sluzbene duznosti)
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Polju i Podgorici, ali se mora istaéi da, izuzev u Visem sudu u Podgorici, odrzavanje sudnica nije adekvatno.
U svim sudovima, kada se sudenje odvija u kancelarijama, uslovi su potpuno neadekvatni: nema dovoljno
prostora za stranke, punomocnici i branioci drZe spise na koljenima, atmosfera je zagusljiva. U svim
sudovima objavljen je raspored sudenja, negdje nedjeljni, a negdje mjesecni. U sudovima ne postoje
garderobe $to, posebno u zimskim uslovima u sudovima u Bijelom Polju i RoZaju stvara dodatne probleme.
Takode, vrlo je tesko pronaci parking prostor. Posmatracki tim je svjestan da se ovdje radi o nedostatku
sredstava i da se odgovornost ne moze pripisati sudovima ili barem ne samo njima. Medutim, sve ovo
ostavlja jednu sliku neprofesionalizma i svakako ne doprinosi ugledu suda. Pored toga, postavlja se pitanje
pristupa sudu koji je svakako otezan.

Glavni pretres u predmetu S. I. i dr. Osnovni sud Podgorica>® voden je u kancelariji koja nije mogla da
primi sve ucesnike u postupku, tako da su jedan sluzbenik ZIKS-a i jedan svjedok, morali stajati tokom
trajanja glavnog pretresa. Kako se u velikoj sudnici Osnovnog suda u Podgorici izvode gradevinski radovi
na njenoj adaptaciji, to se nije mogao obezbijediti adekvatan prostor.

Glavni pretres u predmetu V.N.Osnovni sud u Podgorici,*! zbog brojnosti u¢esnika u postupku odrzan u
velikoj sudnici Osnovnog suda u Podgorici koja nije klimatizovana, tako da su zbog visoke temperature
uslovi rada bili izuzetno teski, fakticki na granici moguceg. Primjedbe na uslove danasnjeg viSesatnog
rada dolazile su kako od advokata tako i od samog sudije koji je traZzio da posmatrac konstatuje u kakvim
se uslovima radi. U toku trajanja glavnog pretresa, na insistiranje sudije, sluzena je voda strankama u
postupku, kako bi se uslovi za rad ucinili koliko toliko podnosljivim, ali nije dozvoljeno da se vrata sudnice
drZe otvorenim, Sto je traZila zapisnic¢arka koja je bila u vidno loSem stanju.

Neposredno pred pocetak zakazanog glavnog pretresa u predmetu B.l. i dr. Visi sud u Podgorici,*
posmatrac je pokusao da dobije informacije o zakazanim sudenjima od pripadnika obezbedenja suda.
Posmatracu je re¢eno da mu se ne moze staviti na uvid spisak zakazanih rocista do kraja tekuéeg mjeseca
(u prethodnim slucajevima taj spisak je bio dostupan posmatrac¢ima), uz obrazlozenje da se ta informacija
moze dobiti samo za konkretan datum.

Problem arhitektonskih barijera u prvom dijelu monitoringa postojao je u svim sudovima u Crnoj Gori, ali
je tokom drugog dijela napravljen pomak na nacin da su dva suda, jedan u kojem nije vrSen monitoring,
Osnovni sud u Niksié¢u, tokom jula mjeseca obezbijedio je pristupnu rampu za lica koja se otezano krecu, a
Osnovni sud u Podgorici, ovu zakonsku obavezu postuje od septembra mjeseca ove godine. Treba naglasiti
da se ovaj nedostatak mora otkloniti i u svim drugim sudovima do 2013. godine, shodno odredbi ¢l.165
Zakona o uredenju prostora i izgradnji objekata.

PRAVO NA UPOTREBU JEZIKA KOJI SE RAZUMIJE

Posmatracki tim nije uocio krSenje ovog prava_u prvom dijelu posmatrackog izvjestaja. Medutim, u drugom
dijelu, u predmetu M.P. Visi sud u Podgorici,** odbrana je prigovorila iskazu svjedoka F., traze¢i da se iz
spisa predmeta izdvoje zapisnici o saslusanju ovog svjedoka kod istraznog sudije Osnovnog suda u Baru,
Ki.br. 125/99, kao i zapisnik sa glavnog pretresa pred Osnovnim sudom u Baru kao pravno nevaljani.
Zapisnike posebno treba izdvojiti imajuci u vidu iskaz dat na glavnom pretresu koji se u bitnom razlikuje u
odnosu na ranije dat iskaz, te ¢injenicu da kod davanja ranijih iskaza, svjedok nije bio upoznat sa pravom
da iskaz moZze dati na jeziku koji razumije, veé ih je dao na zvani¢nom jeziku suda.

50 Krivicno djelo: Mucenje iz ¢l.167. st.3 u vezi st.2 KZ CG

51 Krivicno djelo: Zloupotreba sluzbenog poloZaja iz ¢1.416. st. 5 KZ CG
52 Kriviéno djelo: Razbojnistvo iz ¢1.242, st. 4 KZ CG

53 Okrivljeni: G. A.,B.S.,B.1.,B.R.,,N.J.,, . G.,R. H.
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PROCESNA DISCIPLINA

U predmetu S.B. i dr. Ks.br.1/12, zbog krsenja procesne discipline, uzimanjem rijec¢i bez odobrenja suda,
braniocu je izreCena opomena na zapisnik. Zbog ometanja procesne discipline, u istom predmetu, a nakon
usmene opomene predsjednice vijeca, iz sudnice su udaljeni ¢lanovi porodice pok.oSte¢enog.

Tokom glavnog pretresa u predmetu V.N. Osnovni sud u Podgorici,* sudija je paZljivo vodio racuna o
procesnoj disciplini stranaka i viSe puta je upozoravao kako svjedoka oSteéenog, tako i branioce okrivljenog
i okrivljene da ne komuniciraju neposredno, ve¢ putem suda, a tuZioca, branioca okrivljenog i okrivljene
da ne postavljaju sugestivna pitanja.

PONASANJE SUDIJA | SUDSKOG OSOBLJA®®

U toku vrSenja monitoringa, zapazZeno je da se sudije mimo sudnice ili kancelarije u kojoj se sudi, ponasaju
u granicama profesionalnosti i drze do ugleda suda. U principu, sudije ne komuniciraju sa strankama u
hodnicima sudova, $to smatramo pozitivnim. Medutim, u jednom broju sudova, u kojima se sudenja
odrzavaju u malim kancelarijama, ¢esto dolazi do ex parte komunikacije izmedu suda i tranaka, kao i izmedu
samih stranaka, koja podsti¢e osjeéaj neformalnosti i moZe negativno uticati na percepciju nezavisnosti
i nepristrasnosti sudstva. lzgradnja potrebnog broja sudnica koje mogu primiti zainteresovanu javnost
stoga treba da ima prioritet.

OBAVJESTENJA O PRAVIMA

Na info punktovima u sudu nalazi se dovoljan broj broSura za Zzrtve i svjedoke krivi¢nih djela, putem kojih
se isti mogu upoznati sa svojim pravima i obavezama. Vodic za pristup informacijama u posjedu Osnovnog
suda u Podgorici, takode je dostupan, kao i vrste informacija koje se u njegovom posjedu, proceduri
pristupa informacijama, nacinu ostvarivanja prava na pristup informacijama, reSavanje po zahtjevu i
pravna zastita, kao i informacije o troskovima postupka.

BroSura o nevodenju krivicnog postupka daje informacije zainteresovanim licima kako da brzo i jedno-
stavno dodu do uvjerenja o nevodenju krivicnog postupka.

Dajudi informacije o zastiti prava na sudenje u razumnom roku, broSura pojasnjava Sta predstavlja kon-
kretno pravo, kada se i pod kojim uslovima podnosi tuzba za pravi¢no zadovoljenje, odlucivanje po istoj,
informacije o ustavnoj Zalbi i predstavci Evropskom sudu za ljudska prava.

Na info punktovima u Osnovnom sudu u Podgorici, dostupna je broSura o nacinu ostvarivanja prava na
besplatnu pravnu pomo¢, kojom se zainteresovana lica upucuju na to, ko su pruzaoci usluga besplatne
pravne pomodi, pod kojim se uslovima i u kom postupku usluge besplatne pravne pomodéi odobravaju,
sve u skladu sa Zakonom o besplatnoj pravnoj pomodi.

Medutim, LCD monitori uz raspored glavnih pretresa i roCiSta, sada dodatno emituju i druge sadrzaje:
obavjestenje o lokaciji sluzbe besplatne pravne pomocdi; obavjestenje o brosurama dostupnim na info-
-punktovima; poziv za iznoSenje licnog misljenja putem letka za sugestije; kontakt informacije i radno
vrijeme suda i pisarnica.

Sud obavjestava stranke i druge ucesnike u postupku o svim relevantnim pitanjima i ¢ini im dostupnim
informacije razlicite sadrzine, kao $to su dopisi Advokatske komore Crne Gore ili sli¢cno.

54 Kriviéno djelo: Zloupotreba sluzbenog poloZaja iz ¢1.416. st. 5 KZ CG
55 U ovom dijelu ne govorimo o ponasanju sudija tokom sudenja, veé¢ samo u odnosu na ponasanje u zgradama sudova.
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ZAKLJUCNE OCJENE POSMATRACKOG TIMA

Posmatracki tim je kroz opise posmatranih predmeta ve¢ naveo odredena zapaZzanja koja se ticu
postovanja prava na pravi¢no sudenje u tim postupcima. Uzimajuéi u obzir ¢injenicu da se monitoring
sprovodio samo za period od podignute optuznice do zavrSetka glavnog pretresa, te da u posmatranim
predmetima nisu donijete pravosnazne presude, monitoring tim ée nastaviti da prikuplja informacije o
Zalbama i drugostepenim presudama i obavjeStava javnost o relevantnim ¢injenicama. U ovom dijelu,
ukazaéemo na odredene povrede prava na pravicno sudenje, ali i na odredene tendencije koje bi, po
nasem misljenju, trebalo sprijeciti ili izbjeci.

NACELO JAVNOSTI

U odnosu na javnost postupka posmatracki tim nije uocio krsenja. Sudovi nacelo javnosti glavnog pretresa
postuju koliko god im to omoguéavaju prostorni kapaciteti. Evidentno je da sudovi imaju problem prostornog
kapaciteta sudnica, kojih nema u dovoljnom broju i zbog kojih se nekada glavni pretresi odrzavaju u
kancelarijama sudija. Ovaj problem na odreden nacin uti¢e na ograni¢avanje prisustva javnosti ali i na
kasnije zakazivanje predmeta, u dane kada je sudnica slobodna. Kod ovakve situacije nacelo javnosti
glavnog pretresa u nekim slucajevima je ograniceno i pored ¢injenice da se sudije trude da omoguée
pristup najve¢em mogucem broju zainteresovanih lica.

Kada je u pitanju nacelo javnosti rada suda, u posmatrackom periodu zapazeno je viSe izmjena koje u bit-
nom unapreduju javnost rada Osnovnog i Viseg suda u Podgorici, a odnose se prije svega na LCD monitore
postavljene u paru, u holu prizemlja i na svim spratovima suda, putem kojih se emituje raspored rocista
u parniénom, na jednom LCD monitoru, odnosno glavnih pretresa u krivic(nom postupku, na drugom
LCD monitoru. Takodje, u holu prizemlja su vidno istaknute: Oglasna tabla parni¢nog odjeljenja, oglasna
tabla sudskih vjestaka, tumaca i medijatora, oglasna tabla krivicnog odjeljenja i oglasna tabla izvrSnog
odjeljenja. Osnovni sud u Podgorici je izabran kao pilot projekat koji treba da poveca stepen javnosti rada
suda. Kod ¢injenice da su rezultati vrlo jasni i vidljivi od samog pocetka realizacije projekta, to bi Osnovni
sud u Podgorici trebalo da bude modul javnosti rada svih sudova u Crnoj Gori.

PRAVO NA SUDENJE U RAZUMNOM ROKU

Sudovi zakazuju glavne pretrese u razumnim rokovima, u skladu sa ZKP-om. Medutim, cesto
se glavni pretresi odlazu zbog nediscipline stranaka i odbrane.

U toku monitoringa, uoceno je da je u jednom predmetu doslo do odlaganja glavnog pretresa usled
»Sluzbene zauzetosti” jednog od branilaca Sto je, po nasem misljenju, neprihvatljivo, posebno u predmetima
sa viSe optuzenih i vise branilaca.

Pretres u predmetu C. N. i dr. Osnovni sud u Kotoru®® odlozZen je zbog zauzetosti branioca na kongresu
politicke partije kojoj pripada. Ovakvo odlaganje je po misljenju monitoring tima neprihvatljivo. Naime,
ako sud hoce da bude nepristrasan, onda bi morao prihvatiti svaki takav zahtjey, a to bi znacilo da skupovi
politickih partija imaju prednost nad zakazivanjem sudenja.

Ukazujemo na tesko krSenje prava na sudenje u razumnom roku, jer je presuda za krivicno djelo krade

56 Krivicna djela protiv sluzbene duznosti: kriviéno djelo: Posluga iz €1.421. KZ i kriviéno djelo: Prevara iz ¢l.244.st.3. u
vezi st.1 KZ CG
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donedena usled apsolutne zastare koji rok iznosi 10 godina. Cinjenica da se postupak nije mogao okon¢ati
u toliko dugom periodu ukazuje na neodgovoran rad svih drzavnih organa koji su u postupku ucestvovali.

| u drugom dijelu monitoringa, u vise predmeta glavni pretres nije odrZzan zbog neispunjavanja procesnih
pretpostavki, odnosno zbog toga Sto Uprava Policije nije postupila po naredbi za prinudno dovodenje
okrivljenog lica, niti je sud obavijesten o razlozima za nepostupanje, pa je sud stoga morao slati urgencije
kako bi bilo postupljeno po naredbi. Sud ¢esto nije ni obavijesten o razlozima nepostupanja po naredbi za
dovodenje. Uoceno je u vise predmeta da branioci nisu dosli na glavni pretres, a uredno su obavijesteni.
Na ovu pojavu, prije pocetka monitoringa, pokusalo se uticati izricanjem visokih nov€anih kazni, ali ta
pojava i dalje postoji u odredenom broju. U velikom broju sluéajeva sudu se na poziv ne odazivaju ni
svjedoci u kriviénim postupcima iako su uredno pozvani pozivom za svjedocenje na glavnom pretresuili su
obavijesteni na prethodnoj raspravi. Navedeno govori o nepostovanju i visokom stepenu neodgovornosti
koji bi mogao da se prevazide strogim sankcionisanjem svih koji ne postupaju po nalogu, odnosno pozivu
suda, a da za to nisu imali valjano opravdanje.

Primjetno je da u odnosu na pocetak monitoringa, u njegovom zavrSnom dijelu, sudovi, kada se ispune
uslovi, odmah izdaju naredbu za prinudno dovidenje, bez obzira u kojem svojstvu ucestvuje u postupku
lice koje na uredne pozive suda ne dolazi na glavni pretres.

U jednom dijelu posmatrackog perioda odredeni broj glavnih pretresa nije odrzan zbog Strajka u sudo-
vima, a koji je bio prouzrokovan vrlo loSom materijalnom situacijom zaposlenih u sudskoj administraciji.
Za cijelo vrijeme Strajka rad u sudovima je bio organizovan u hitnim predmetima.

U toku posmatrackog perioda odreden broj glavnih pretresa nije odrzan zbog nedolaska okrivljenih na
glavni pretres, iako su uredno obavijesteni o danu i ¢asu odrzavanja istog, pa je usled neispunjavanja
procesnih pretpostavki glavni pretres odlozen. U nekim predmetima, nakon $to okrivljeni budu pouceni
od strane suda o svojim pravima, izmedu ostalih i da mogu angazovati branioca, okrivljeni tada zatraze
odlaganje glavnog pretresa, smatrajuéi da im je branilac potreban. Sud uvijek prihvata ovakve zahtjeve
okrivljenih i odloze glavni pretres, sa upozorenjem da ¢e sledeci glavni pretres biti odrzan i da u ostavl-
jenom roku angazuje branioca.

Nekada glavni pretres bude odloZzen zbog nedolaska sudskih vjestaka, koji uredno obavijeste sud da nisu
u mogucnosti, zbog poslovnih obaveza da u zakazanom terminu prisustvuju glavhom pretresu.

Branioci okrivljenih u sudskim postupcima su u visSe predmeta pracenih u posmatranom periodu trazili
odlaganje, uglavnom zbog obaveza u drugim sudovima, na drugim glavnim pretresima, a sud je te zahtjeve
odbrane najcesée prihvatao. Takode, evidentirana je situacija da je glavni pretres odlozen jer ni optuzeni
ni ostecéeni nisu dosli na glavni pretres, a u spisima predmeta nije bilo dokaza o urednoj dostavi. Branioci
okrivljenih su u nekoliko sluc¢ajeva-koliko nov¢ano kaznjeni zbog nedolaska na glavni pretres i to izno-
som od 500,00 eura. U nekim od tih predmeta branioci su uredno obavjestili sud da ne mogu pristupiti
u zakazanom terminu za glavni pretres zbog drugih glavnih pretresa i dostavili dokaze za to, medutim,
sud im je izrekao novcane kazne.

Svi ovi razlozi, kojima nekada doprinose i sami okrivljeni, ukupno uti¢u na njihova prava na sudenje u
razumnom roku. U velikom broju predmeta dolazi do ¢estih neopravdanih odlaganja, odnosno do situacija
da se pretresi odlazu zbog nedolaska stranaka, branilaca, ¢ak i sudija bez ikakve sankcije. Ne mozZe se pri-
hvatiti da je neko zaboravio na sudenja, da se branioci ne pojavljuju zbog obaveza u drugim predmetima,
ili zbog obaveza prema politickim strankama. Dakle, sud mora odloziti pretres ukoliko nijesu ispunjene
procesne pretpostavke za njegovo odrzavanje, ali mora preduzeti odgovarajuce mjere da takvo ponasanje
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sankcionisSe. Ovdje ponovo ukazujemo na predmet iz Osnovnog suda u Podgorici koji se sudi preko osam
godina, kao i predmet iz istog suda u kojem je postupak okoncan zbog zastare, kao i predmet iz Viseg
suda u kojem odluka u prvom stepenu nije donesena punih 16 godina. Ovakva ponasanja automatski
dovode do krSenja prava na sudenje u razumnom roku i ako sudovi ne budu djelovali u skladu sa zakon-
skim ovlaséenjima, situacija ée biti samo gora. Svaki ucesnik u postupku, posebno u postupcima gdje je
viSe okrivljenih, ostecenih, branilaca i svjedoka, mora biti svjestan da nedolazak proizvodi u najmanju
ruku velike troskove i da ¢e biti strogo sankcionisan ako je neopravdano odsutan.

PRETPOSTAVKA NEVINOSTI

Sudovi pretpostavku nevinosti postuju.

Vjestak je u jednom predmetu usao u ocjenu dokaza i iznio stav prema okrivljenoj, ¢ime je izasao iz pravila
struke i prekrSio pretpostavku nevinosti u krivicnom postupku. Medutim, ni u drugom dijelu izvjestaja
od strane medija pretpostavka nevinosti nije uvijek poStovana. Ovakvo ponasanje je nedopustivo za
bilo kojeg ucesnika u postupku, a kada je to ucinjeno od strane sudskog vjestaka, koji svojim nalazom
i misljenjem, zasnovanim iskljucivo na pravilima struke, treba da ,,pomogne” sudu, kako bi se pravilno
utvrdilo ¢injeni¢no stanje, a koji nesporno krsi pretpostavku nevinosti, nedopustivo je. Zbog navedenog,
neophodno je ukazati medijima na obavezu postovanja pretpostavke nevinosti, i posebno naglasiti da
novinar mora poznavati standarde u oblasti u kojoj izvjestava.

RAVNOPRAVNOST STRANAKA U POSTUPKU-JEDNAKOST ORUZJA

Ravnopravnost stranaka u krivicnom postupku je pravo koje je u toku posmatranog perioda uglavnom bilo
postovano od strane suda, koji je uredno upozoravao stranke da na glavhom pretresu mogu predlagati
dokaze. Medutim, posmatracki tim je uocio i situacije u kojima se nacelo ravnopravnosti stranaka moglo
razli¢ito tumaciti, ali ne u mjeri koja bi mogla uticati na pravi¢nost sudenja.

Ukoliko je uskra¢ena moguénost jednoj strani da pred sudom iznese svoje stanoviste i tvrdnje i da se
suprostavi stavovima i tvrdnjama druge strane dolazi do povrede nacela kontradiktornosti na neposredan
nacin, a dovedi se u pitanje i procesna ravnopravnost stranaka. Strane u sporu ili optuZeni za krivi¢no
djelo ne smiju se dovoditi u znacajno losiji poloZaj u odnosu na suprotnu stranu. Shodno ¢lanu 282.
ZKP-a tuzilac je bio duzan da na pogodan nacin obavijesti stranke u postupku o ovom saslusanju kako bi
iste mogle prisustvovati i postavljati pitanja.

Branioci okrivljenog su insistirali na tome da se i pitanja unose u zapisnik sto ima svoju logiku: kako ¢e
se u Zalbi istaéi da je sud dozvolio odgovor na nedozvoljeno pitanje, ako tog pitanja nema na zapisniku
(glavni pretres od 19.07.2011).

U predmetu S.K., Visi sud u Podgorici, K.br.86/11,5 vjestak balisticke struke izjasnjavajuci se o vatrenom
oruZju koje je dostavljeno na vjesStacenje (4 vatrena oruzja i 8 ¢aura koje su preuzete sa mjesta izvrSenja
krivicnog djela), nije mogao da se precizno izjasniti o udaljenosti sa koje su ispaljeni vatreni hici, njihovoj
putanji, te vezi izmedu mjesta ispaljivanja hitaca i mjesta na kojem su pronadene ¢aure. Sud je zbog toga
nalozZio dopunsko balisticko vjeStacenje, na temelju ukupnih spisa predmeta koji ¢e biti dostavljeni vjeStaku.
Takode, odluc¢eno je da se na sledece rociste za glavni pretres pozovu vjestaci grafoloske i hemijske struke,
kako bi odgovarali na pitanja optuzbe i odbrane. Kako vjestak nije u pisanoj formi pripremio dopunu

57 Krivicno djelo: Ubistvo iz €1.143 KZ CG - Krivi¢na djela protiv Zivota i tijela
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nalaza i misljenja, vec je istu direktno diktirao na zapisnik, na zahtjev tuZioca, glavni pretres je odloZen.
Zapisnik u ovom slucaju predstavlja dodatni nalaz i misljenje sudskog vjestaka, pa je neophodno da se sa
njim stranke u postupku blize upoznaju kopiranjem zapisnika sa glavnog pretresa i izjaSnjenjem na isti.

Odbrana je, u predmetu D.V. i dr. Visi sud u Podgorici, K.br.7/10, >® viSe puta isticala i sudu dostavila
dokaze da je prilikom oduzimanja dokumentacije od strane policije doslo do ozbiljnih propusta, jer ista nije
taksativno nabrojana, pa je nepoznato koja je sve dokumentacija postojala. Cinjenica je da nije sa¢injen
spisak predmetne dokumentacije, Sto je moglo stvoriti mogucnost za zloupotrebu iste. Okrivljena D.V. izjavila
je dasu tri osobe imale Sifru za ulazak u sistem za odobravanje i podizanje novca, a ne samo ona i trazila
je od suda da to i provjeri, medutim, sud u vezi sa tim nije odlucivao. Na ovaj nacin, neprovjeravanjem
navoda okriljene i neizjaSnjavanjem suda o istima, stranke u postupku se mogu dovesti u nejednak polozaj.

U vezi sa prethodnom tackom, posebno treba ukazati da su prisutni stalni problemi odbrane sa fotokopiranjem
spisa. U vedini sudova moraju se podnijeti posebne molbe za fotokopiranje spisa predmeta, a onda se
mora Cekati da se spisi fotokopiraju Sto je posebno tesko (a zahtijeva i izvjesne troSkove za stranku) u
sloZzenim predmetima gdje postoji veliki broj dokumenata. Ovdje se jednako krsi pravo na jednakost
oruZja, kao i pravo na pristup sudu. Ista je situacija i sa kopiranjem zapisnika, kako iz istrage tako i sa
glavnog pretresa. Ako je zakonsko resSenje da samo pravosnazno osudeno lice snosi troskove postupka, i
to u odredenom dijelu, nije jasno zbog ¢ega mora placati fotokopiranje da bi doslo do zapisnika i drugih
pismena koja su od znacaja za odbranu. Na ovaj nacin krsi se pravo na jednakost oruzja i na efikasnu
odbranu, ali i dovodi u pitanje pretpostavka nevinosti. Misljenja smo da drzava nema pravo da nekoga
stavi pod krivicni postupak, da ga smatra nevinim dok se suprotno ne dokazZe, a da od njega trazi da
unaprijed snosi troskove dobijanja onoga na Sto ima pravo.

PRAVO NA EFIKASNU ODBRANU

Pravo na odbranu sudovi postuju. Sud ostavlja dovoljno vremena odbrani da se upozna sa sadrzinom
spisa predmeta.

U odredenim situacijama, pojavila se dilema da li branilacili tuzilac, odnosno okrivljeni i oSte¢eni mogu,
nakon postavljenog pitanja, a prije davanja odgovora intervenisati u smislu da se zabrani odgovor. Po
nasem misljenju, ovo se moZe dozvoliti: nije striktno zabranjeno, a ovlaséenje predsjednika vijeca da odluci
o dozvoljenosti se ne dovodi u pitanje. Monitoring tim svoje misljenje temelji na nacelu raspravnosti,
koje daje mogucnst da u svim fazama postupka svaka krivicnoprocesna stranka ima mogucnost da u
odgovarajucim procesnim formama iznosi svoje stavove kako u odnosu na krivi¢ni predmet, tako i u
odnosu na sva druga pitanja u krivicnom postupku, a posebno u pogledu formalno izrazenih stavova
suprotne stranke. Dakle, sud ima obavezu da omoguci raspravljanje krivicne stvari, na koji nacin se
ostvaruje sustinska svrha krivicnog postupka, da se kroz raspravljanje o krivicnom predmetu-pretresanje
utvrde sve relevantne Cinjenice, iako konacan zakljucak daje sud.

Clan 350. oval3¢uje predsjednika sudecéeg vije¢a da zabrani odgovor na nedozvoljeno pitanje. Kvalitet
odbrane je u direktnoj vezi sa postovanjem prava na pravi¢no sudenje. Na ove okolnosti ukazujemo
kako iz razloga prava na pravi¢no sudenje koje podrazumijeva i efektivnu odbranu, tako i iz razloga
neprofesionalnog ponasanja ucesnika u postupku koje doprinosi i smanjenju ugleda i poStovanja suda.
Iz navedenih razloga, odbrana je zatrazila od predsjednika vije¢a da joj omoguci da da prigovor u smislu
nedozvoljenog pitanja prije nego Sto svjedok odgovori na to pitanje, jer se u suprotnom obesmisljava
funkcija prigovora pozivajudi se na ¢l.318. st.2 ZKP-a, gdje stranke imaju pravo prigovora u toku izvodenja

58 Krivicno djelo: Zloupotreba sluzbenog polozaja iz ¢1.416 st.3 KZ CG (Krivi¢na djela protiv sluzbene duznosti)

33



MONITORING PRAVOSUDNOG SISTEMA CRNE GORE Finalni izvjestaj 1.april 2011-31.jul 2012.

dokaza. Sud je u obavezi da prihvati i izvede kako dokaze koji terete odredeno lice, kao eventualnog
pocinioca odredenog krivicnog djela, tako i one koji idu u korist tog lica, jer nacelom materijalne istine
sud mora da se rukovodi. Branioci optuZenih, kao i sami optuZeni koriste pravo da postavljaju pitanja
sudskim vjeStacima i prigovaraju njihovim nalazima i misljenjima. Sud je ostavljao dovoljno vremena za
pripremanje odbrane okrivljenih u krivicnom postupku.

Pitanje ocjene dokaza i slobodno sudijsko uvjerenje moraju biti u vezi. Sud je donio rjesenje kojim se
odbija navedeni predlog odbrane, iz razloga Sto se radi o dokazu koji je pribavljen suprotno odredbama
ZKP, te kao takav ne obavezuje sud. Dakle, sud je izdvojio dio spise, odnosno dokaza predlozenih od strane
odbrane kao pravno nevaljani dokaze, do kojih se doslo nepostovanjem predvidene zakonske procedure.
Napominjemo da telefonski listinzi ne mogu imati dokaznu snagu bez sadrzine i da se na njima ne moze
bazirati sudska odluka (pogledati Predmet Khan protiv Ujedinjenog Kraljevstva, 12.maj 2000., dio koji se
odnosi na ¢l.6 EKLIP).

Sudovi moraju izgraditi stav jednakog tretmana optuzbe i odbrane i to ne samo kroz primjenu nacela
kontradiktornosti (odbrana ima pravo da predlaZe dokaze, postavlja pitanja i prigovara iskazima), nego i
u svim oblicima i radnjama kroz koje pravo na odbranu treba da se ostvari.

U nekoliko predmeta konstatovano je da branioci po sluzbenoj duznosti dolaze nespremni na sudenja
i da se ne odnose prema branjenicima savjesno i sa potrebnom paznjom. Ovakva ponasanja treba da
sankcioniSe Advokatska komora, a sudovi treba da je o tome obavijeste.

PRAVO NA NEZAVISAN | NEPRISTRASAN SUD

U principu se moze reci da se pravo na nezavisan i nepristrasan sud postuje, naravno u okviru postojeéeg
pravnog okvira.

U nekoliko slu¢ajeva, sud se upustio u raspravu sa braniocima, kako bi okrivljenima objasnio zasto donosi
odredene odluke Sto samo ukazuje na nesigurnost u vodenju postupka i poznavanju dokazne materije
u predmetu. Pretpostavljamo da je to sud ucinio u dobroj namjeri, ali su takva ponasanja nedopustiva,
tim prije $to sudedéi sudija moze ukinuti pritvor u svakom momentu. Predmeti poput M.S. i dr. Visi sud u
Bijelom Polju ne doprinose afirmaciji nacela nezavisnog i nepristrasnog suda. lzjave predsjednika vijeéa
su takvog karaktera da dovode u pitanje Citav postupak i to kako sa razloga nepostovanja pretpostavke
nevinosti (Cl. 3. ZKP), tako i s aspekta nepristrasnosti odnosno nacela istine i pravicnosti (¢l. 16. ZKP). Naime,
predsjednik vijeca je jasno pokazao da vjeruje da su optuZeni krivi i to prije okoncanja postupka. Radi se
o dvije medusobno povezane izjave, tako da se njegov unaprijed stvoreni stav ne moze dovesti u sumnju.
Na ovakvu izjavu morali su reagovati i tuzilac i branioci i to tako da u najmanju ruku insistiraju da takva
izjava ude u zapisnik. Smatramo da ne treba posebno objasnjavati da su na to bili obavezni Dopustanja
ovakvih ponasanja mogu izazvatiili sumnju u nepristrasnost ili sumnju sigurnost u odnosu na poznavanje
normi krivicnog postupka. Primjena pravila o procesnoj disciplini je isklju¢iva nadleznost sudeéeg sudije
i sudedi sudija je duzan da obezbijedi da se ta disciplina poStuje, makar i po cijenu udaljavanja ucesnika
u postupku odnosno preduzimanja odgovarajuéih mjera.

Sudovi usmeno, a kada je to predvideno i posebnim reSenjem, sapStavaju i obrazlazu strankama u postupku
i njihovim braniocima odluke koje donesu tokom glavnog pretresa, a sve u skladu sa ZKP-om, zapZeno je

tokom drugog dijela monitoringa. Na odluke sudova nezadovoljna strana koristi pravna sredstva.

Na pocetku ovog monitoringa postojala je Cesta praksa ulaska tuzilaca i njihovih zamjenika u kancelarije
sudija, kada se u njima sudi, a prije poziva suda. Medutim, ovo je uo¢eno i kada je glavni pretres u sudnici,
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tuZioci, odnosno njihovi zamjenici prije sudenja ulaze u kancelarije sudija predsjednika vijeca. Ulazak
advokata — branilaca u kancelarije sudija, kako predsjednika vijeéa, tako i ¢lanova vijeca vrlo je rijedak.
Sve ovo moze uticati na prava okrivljenih, kod kojih se izaziva sumnja u nepristrasnost i nezavisnost suda,
jer nakon podizanja optuznice, odnosno nakon njenog stupanja na snagu-potvrde, tuzilac je stranka u
postupku i mora imati isti tretman kao druga strana. U zavrSnom dijelu monitoringa prethodno opisana
praksa bila je rijetka.

| sudije i sudsko osoblje moraju izgraditi potpuno profesionalno ponasanje i obavljati komunikaciju sa
strankama samo u skladu sa propisima. Komunikacija suda sa strankama mora se odvijati u skladu sa
zakonskom terminologijom i ovlaséenjima suda. Svaka intimizacija i komotno ponasanje mora se izbjegavati.
Razlozi za to su ocigledni.

PRISTUP SUDU

Kao jedno od nacela prava na pravi¢no sudenje, pristup sudu u slovima koji danas postoje u Crnoj Gori,
otezan je. Glavni razlog za to jesu finansijski resursi, ali oni iako losSi ne smiju uticati na zastitu ovog
konvencijskog prava. Posebno je evidentan nedostatak prostornih kapaciteta u veéini sudoca. Tehnicka
opremljenost je na nesto boljem nivou ali i nju treba unaprijediti.

LoSa materijalna situacija zaposlenih u sudskoj administraciji dovela je do Strajka u sudovima krajem
prosle i po¢etkom ove godine, ali je rad na predmetima koji su po svojoj prirodi hitni bio obezbijeden.

Neophodno je otkloniti arhitektonske barijere za lica koja se otezano krecu. U toku ljeta, zgrada Osnovnog
suda u Podgorici djelimi¢no je renovirana, obezbijedena je pristupna rampa za lica koja se otezano krecu,

ali to nije dovoljno za konstataciju da je stanje znacajno poboljsano.

Konacéno, smatramo da infrastrukturni uslovi ne zadovoljavaju potrebe, niti sudova niti stranaka.

PRAVO NA UPOTREBU JEZIKA KOJI SE RAZUMIJE

Sudovi postuju pravo na upotrebu svog jezika za sve ucesnike u krivicnom postupku.

PROCESNA DISCIPLINA

Sud radi odrzavanja procesne discipline reaguje u sklada sa ZKP-om kada za tim postoji potreba.

Tokom glavnih pretresa sudije su paZljivo vodile raCuna o procesnoj disciplini stranaka i viSe puta su
upozoravali kako svjedoke i oStecene, tako i branioce okrivljenih i okrivljene da ne komuniciraju neposredno,
ve¢ putem suda, a tuZioca, branioca okrivljenog i okrivljene da ne postavljaju sugestivna pitanja.

Glavni pretres viSe puta je prekidan kako bi oSteéeni i svjedoci iskljucili mobilne telefone. Od strane
predsjednika vijeca, javnost koja je pratila glavni pretres — publika, opominjana je zbog vodenja medusobnih
razgovora dok je sudenje u toku. Zbog ponasanja stranaka u postupku, odnosno njihovih branilaca, sud
je izrekao vise opomena, Sto znacdi da je vodio racuna o procesnoj discipline, a jedno lice iz publike je
udaljeno sa glavnog pretresa, nakon Sto je bilo upozoreno, jer se ni na prethodnom glavnom pretresu
isto lice nije ponasalo shodno kodeksu suda.
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Posebne napomene

U nizu predmeta u kojima je ukazano na odredene povrede ZKP-3a, stice se utisak da se veliki broj njegovih
odredaba tumaci kao formalnost. U komentarima o tim predmetima ovo nije pomenuto iz razloga $to je
postupak u toku i Sto se radilo samo o tvrdnjama odbrane. Isto tako, u odredenim predmeta, okrivljeni su
istakli da su bili pod pritiskom i prijetnjama policije prilikom davanja svojih iskaza u prethodnom postupku.
Ovo takode nije pomenuto u komentarima predmeta, jer je odlu¢eno da se ovi navodi provjere. Medutim,
bez obzira na to da li su tvrdnje u ovim predmetima ta¢ne, misljenja smo da postoji uvrijezeno shvatanje
da je prvi iskaz okrivljenog, posebno ako ga tereti, istinit i da je svako dalje mijenjanje pokusaj izbjegavanja
krivicne odgovornosti. Naravno da ima i takvih pokusaja, ali to, po nasem misljenju, ne oslobada sud od
obaveze da sve te okolnosti provjeri na najboljji mogudi nacin i da nakon tih provjera sudi o valjanosti
pojedinih iskaza. Mora se podi od Cinjenice da okrivljeni ima pravo da se brani kako hoce, te da razlozi
mijenjanja pojedinih tvrdnji mogu biti razli¢iti. Ovdje naravno ne insistiramo na tome da se prihvataju
samo iskazi sa glavnog pretresa, ali smatramo da prilikom odlucivanja o tome koji ¢e se iskaz prihvatiti
treba razmotriti sve okolnosti, bez predrasuda i donijeti odluku.

U pogledu zastupanja optuznica od strane specijalnih tuzilaca napominjemo da se posebno mora pratiti
da li specijalni tuzioci sa jednakom paznjom utvrdivanju Cinjenica koje idu u prilog okrivljenom, kao Sto to
rade u pogledu ¢injenica koje okrivljenog terete. Clanom 44.st.4. ZKP, je ovakva obaveza drzavnog tuzioca
propisana kao duznost, a i nesaglasno sa dvostrukom ulogom drzavnog tuzioca u krivicnom postupku, gdje
se on javlja ne samo kao stranka vec i kao drzavni organ zaduZen da zastupa drustvene interese. U svjetlu
nove uloge drzavnog tuzioca u krivicnom postupku, smatramo nedopustivom uocenu praksu konsultovanja
izmedu drzavnih tuzilaca i sudija, prije i nakon odrzanog glavnog pretresa, a po ugledu na sudsku praksu
iz uporednog prava, uoc¢enu na primjeru BiH, smatramo da drzavni tuzioci treba da pristupaju glavnhom
pretresu po izvrSenoj prozivci stranaka, Sto bi doprinijelo afirmaciji prava na ravnopravnost stranaka u
krivicnom postupku.

U odredenom broju predmeta zapazeno je da drzavni organi, posebno Uprava policije, ne postupaju po
naredenjima suda. To se odnosi na kako na nepostupanje po naredbama za privodenje, tako i na odsustvo
objasnjenja zbog Cega se po naredbi nije postupilo. S obzirom da nema podataka da je uradena adekvatna
analiza ovakvog odnosa tesko je izvoditi zakljucke zbog Cega je tako. Moguce je da se radi o nedostatku
kadra, moguce je da je broj privodenja koja se traze od strane suda veliki, moguce je da dostavne sluzbe
ne rade kako treba, mogudi su i finansijski razlozi itd. Ono sto ho¢emo da naglasimo i $to smatramo vaznim
sa aspekta pozicije suda je sledece: svaki drzavni organ, pa i policija, je duzan da postupa po naredbama
suda i nema pravo da ocjenjuje i selektira koje naredbe ce izvrsiti, a koje ne. Ako postoje objektivne
okolnosti da se po nekoj naredbi ne postupi, onda o tim okolnostima treba blagovremeno obavijestiti sud.
Nepostupanje i neobavjestavanje zajedno ukazuju na nedovoljno postovanje sudova i njihovih zahtjeva.
Dakle, ako sud treba da zavisi od volje drzavnih organa da li ¢e po nekoj naredbi postupiti ili ne, onda se
ne moZze raditi o nezavisnom sudu. Pored problema sa privodenjima, ukazujemo da tuZilastvo i policija
u odredenom broju predmeta koji nije preveliki, ali se radi o slozenim i kompleksnim predmetima, ni
pored vise urgencija suda, nisu blagovremeno dostavili dokaze odbrani (A.M. Visi sud u Podgorici - dokazi
pribavljeni putem mjera tajnog nadzora), barem ne u dovoljnom broju primjeraka ili kopija. Sve $to ima
u sudskom spisu mora biti jednako dostupno strankama.

Kada je u pitanju povjerenje javnosti u rad sudova, valjano funkcionisanje sudova i tuzilastava predstavlja
njegov klju¢ni element. Da bi uZivao povjerenje javnosti, pravosudni sistem mora biti transparentan. Je-
dan dio napora na ja¢anju povjerenja javnosti, pored istrazivanja javnog mjenja i kontinuiranih obuka za
novinare, moze se sastojati i u evaluacija rezultata rada pojedinih kancelarija za odnose sa javnos$éu koji
su trenutno na djelu u nekim sudovima. Osim toga, neophodno je da ove kancelarije obuhvate i tuzilastva,
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a radi obezbjedivanja valjane komunikacije izmedu tuZilastava na jednoj strani i javnosti i medija na dru-
goj. Na taj nacin, osigurace se pravovremena informisanost javnosti i prevenirati eventualne zloupotrebe
pri izvjeStavanju medija o sudskim postupcima. Prema misljenju monitoring tima, sudije i tuzioci treba
da budu u moguénosti da odgovaraju na pitanja medija, u mjeri u kojoj to ne dovodi u pitanje njihovu
nepristrasnost. Osim toga, neophodno je nastaviti sa praksom objavljivanja odluka sudova, zbog njihove
predvidljivosti, a $to je u skladu sa praksom Evropskog suda.

ZAKLJUCCI | PREPORUKE

U predstojec¢em razdoblju, Crnu Goru ocekuje rad na podizanju opstih kriterijuma efikasnosti i kvaliteta
pravosudnog sistema, kako bi se obezbijedila puna primjena ustavnog okvira i medunarodnih stand-
arda. Uspostavljanje nezavisnog pravosuda je naravno sloZen i viSesmjeran proces, jer nije dovoljno
da je pravosude nezavisno u smislu propisa, pa makar oni bili i idealni. | Evropska komisija za efikasno
pravosude Savjeta Evrope (CEPEJ) naglasava da nema jednostavnih niti unificiranih rjeSenja kada je rije¢
o uspostavljanju vladavine prava na politickom, socijalnom i ekonomskom planu, te da o tome kada
jedan sistem treba da se mijenja i na koji nacin, treba da postoji konsenzus svih klju¢nih aktera. Stoga je
pored jacanja kapaciteta, potrebno raditi i na uspostavljanju Sirokog dijaloga unutar pravne profesije, ali
i dijaloga izmedu pravne profesije i drugih drustvenih subjekata.

Neki od izazova koji su navedeni u ovom lzvjestaju mogu biti prevazideni zajednickim naporima svih
zainteresovanih strana, ukljuc¢ujuci zakonodavnu, izvr$nu i sudsku vlast, ali i strukovna udruzenja sudija i
tuZilaca, medije i organizacije civilnog drustva. Medutim, kako pitanje uspjeha reformi u Crnoj Gori nije
samo organizaciono, stru¢no i kulturolosko pitanje, ve¢ nadasve pitanje politicke volje, Izvjestaj ima za
cilj da na temelju Cinjenica utvrdenih u postupku monitoringa, donosiocima odluka ukaze na odredene
aspekte primjene krivicnog zakonodavstva koji su neophodni za posStovanje evropskih standarda prava
na pravicno sudenje i rezultate ukupne pravosudne reforme.

Sa tim ciljem, monitoring tim je definisao odredene preporuke koje se odnose na nastavak normativne
i organizacione reforme, intenziviranje obuke sudija i buduceg sudijskog kadra, poboljSanje materijalnih
uslova, kao i iznalaZenje mjera za zadrzavanje kadra. Dio preporuka odnosi se na unapredenje komunikacije
sa sudovima u okruZenju i Sire, sa ciljem pronalaZenja najboljih reSenja i njihove primjene, uz napomenu
da su u pitanju ve¢ poznati primjeri dobrih praksi koje se manje-vise veé sprovode.

Osim generalnih preporuka, monitoring tim predlaZe i nekoliko mjera Cije sprovodenje nije povezano sa
velikim teSko¢ama i troSkovima, a koje nam se, nakon sprovedenog monitoringa Cine korisnim.

1. Odgovarajuc¢im reSenjima ZKP-a utvrditi obavezu da se sva dokumenta koja se Citaju kao dokazi,
uklju€ujudi i zapisnike o odredenim dokaznim radnjama i zapisnike sa iskazima okrivljenih, svje-
doka i drugih ucesnika u postupku obavezno dostavljaju strankama na njihov zahtjev. Smatramo
takode, da kompletnu dokumentaciju na kojoj se temelji optuznica, treba dostaviti odbrani odmah
nakon stupanja optuznice na pravnu snagu.

2. Takode, odgovarajuéim zakonskim reSenjima treba urediti da se u zapisnike unosi sve Sto se kaze,
ukljucujudii pitanja, jer ¢e se samo tako izbjedi rasprave o tome $ta je ko rekao i da li je nesto rekao,
pa je neophodno bezbijediti LCD monitore na kojima bi sve stranke u postupku pratile unosenje
sadrZine u zapisnik sa glavnog pretresa.

3. Omoguciti strankama da prije nego se odgovori na odredeno pitanje iznesu svoj stav o nedozvol-
jenosti takvog pitanja i da se pitanje i primjedba stranke unesu u zapisnik. Ponovo ukazujemo da
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10.

11.

Prilozi:

Anex |-
Anex Il
Anex Il

ovo ne znaci niti treba da znaci raspravu suda i stranke- sud treba da saslusa stranku i po njenom
predlogu donese odluku.

Unaprijediti dostavu i ojacati poziciju suda prema drugim drZzavnim organima i utvrditi adekvatne
sankcije za nepostupanje po naredbama suda. U tom dijelu smatramo da treba ponovo poceti
aktivnosti na uspostavljanju tzv. sudske policije (ovo je ve¢ pominjano u reformi pravosuda iz
1999) ¢iji ¢e osnovni zadaci biti: odrzavanje reda u sudskim zgradama, dostavljanje pismena i do-
vodenije lica koja se nijesu odazvala sudskom pozivu. Pored prakti¢nog znacaja, postojanje sudske
policije bilo bi i dodatni doprinos nezavisnosti sudova- u ovim poslovima sudovi vise ne bi zavisili
od drugih organa. Ovdje posebno treba insistirati na tome da bilo sudski dostavlja¢, bilo postar,
obavezno utvrdi identitet lica kojem predaje poziv ili drugo pismeno.

Pokusati da se problemi sa neadekvatnom infrastrukturom makar privremeno i u pojedinim slu-
¢ajevima resavaju zakupom adekvatnog prostora u sluc¢aju sudenja sa velikim brojem okrivljenih,
svjedoka ili branilaca, bez obzira na to $to su i takva reSenja skop¢ana sa odredenim teSko¢ama.
Misljenja smo da bi ovakvo postupanje u takvim predmetima donijelo mnogo vise koristi nego
Stete. Ovdje ponovo ukazujemo na potrebu da se izvrSna vlast mnogo viSe angazuje na reSavanju
ovih problema i uopste na poboljSanju materijalnog polozaja sudova. U sustini, izvrSna vlast bi
trebalo da razmislja iskljucivo na nacin kako da doprinese nezavisnom sudstvu i da odgovarajuéim
programima i strategijama utvrdi postupak i nadin uspostavljanja takve infrastrukture i takvih
materijalnih uslova koji ¢e u najve¢oj mogucoj mjeri garantovati nezavisno sprovodenje sudske
funkcije.

Izmjeniti, odnosno dopuniti i precizirati KZ—a u dijelu oduzimanja imovinske koristi stecene vrsen-
jem krivi¢nih djela, odnosno donijeti poseban zakon- lex specialis.

Izmijeniti, odnosno dopuniti i precizirati Zakon o sudskim vjeStacima, odnosno donijeti novi zakon
uskladen sa vaze¢im stndardima

Dobru praksu javnosti rada Osnovnog suda u Podgorici implementirati u svim sudovima.

| dalje raditi na edukaciji sudija i redovnom upaoznavanju sa praksom Evropskog suda.

Raditi na edukaciji predstavnika medija radi kvalitetnijeg izvjeStavanja o radu sudova i sprecavanja
krSenja pretpostavke nevinosti, a to podrazumijeva zpecijalizovanje novinara za konkretnu oblast.
Problem arhitektonskih barijera treba rijesiti u svim sudovima.

Statistika krivi¢nih djela u postupku monitoringa
— Broj krivicnih procesa po izabranim sudovima
— Praksa Evropskog suda za ljudska prava u pogledu ¢lana 6. Evropske konvencije o ljudskim pravima
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ANEX |
Pregled krivicnih djela u postupku monitoringa
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PREGLED KRIVICNIH DJELA U POSTUPKU MONITORINGA

NAZIV KD BROJ
Ratni zlocin protiv civilnog stanovnistva iz ¢l. 142, st. 1 KZ SRJ 2
Ratni zlocin protiv ratnih zarobljenika iz ¢l. 144 KZ SRJ

Mucenje iz ¢l.167, st.3 u vezi st.2 KZ CG 3
Zloupotreba sluzbenog poloZaja iz €1.416, st.5 KZ CG 12
Krijumcarenje iz €l. 265, st. 1. u vezi ¢l. 23, st. 2 KZ CG 2
Posebni slucajevi falsifikovanja isprave iz ¢l. 413, st. 1. tac. 5. u vezi €¢l. 412, st. 2. u vezi 1

st. 1, u vezi ¢l. 49 KZ CG
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Ubistvo iz ¢l. 143 u vezi ¢1.20, st.3 KZ CG 7
Tesko ubistvo iz ¢l. 144 KZ CG 12
Tesko ubistvo iz ¢1.30 KZ SRJ 1
UgroZavanje javnog saobracaja iz ¢l.339. st.3. KZ CG 2
Teska djela protiv bezbjednosti javnog saobracaja iz ¢1.348, st.2 KZ CG 5
Teska djela protiv zdravlja ljudi iz ¢1.302. st.2. u vezi €1.290. st.1. KZCG 1
Neovlaséena proizvodnja, drzanje i stavljanje u promet opojnih droga iz ¢l. 300 KZ CG 10
Izdavanje ¢eka i sredstava bezgotovinskog pla¢anja bez pokrica iz ¢l.263. st.3. KZ CG 1
Falsifikovanje i zloupotreba kreditnih kartica i kartica za bezgotovinsko plaéanje iz ¢1.260. 1
st.2 KZ CG

Falsifikovanje isprave iz ¢l. 412, ¢l.bistvo iz ¢l. 144.1. 152. st.2 u vezi st. 1 KZ CG 2
Nezakonit ribolov iz ¢l.326. KZ CG 1
Sumska krada iz ¢l. 324. St.2 u vezi st.1. u vezi &.49 KZ CG 1
Unistenje i osteéenje tude stvari iz ¢l.253. st.2 u vezi st.1 KZ CG 1
Pranje novca iz ¢l. 268 KZ CG 3




ANEX I
Pregled predmeta po sudovima






PREGLED PREDMETA PO SUDOVIMA

Sud Broj predmeta
Visi sud u Podgorici 42
Visi sud u Bijelom Polju 13
Osnovni sud u Podgorici 36
Osnovni sud u Bijelom Polju 5
Osnovni sud u RoZaju 8
Osnovni sud u Baru 9
Osnovni sud u Kotoru 11







ANEX I
Praksa Evropskog suda za ljudska prava
zasnovana na clanu 6. Evropske konvencije
o ljudskim pravima
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Praksa Evropskog suda za ljudska prava zasnovana na ¢lanu 6. Evropske konvencije o
ljudskim pravima

Tokom trajanja postupka, stranke mogu da primijene odredeni broj odredbi Evropske konvencije o ljud-
skim pravima, a narocito ¢lan 8 (pravo na postovanje privatnog i porodi¢nog Zivota), ¢lan 10 (slobo-
da izrazavanja), ¢lan 13 (pravo na djelotvoran pravni lijek) i, kao najvazniji, ¢lan 6 (pravo na pravicno
sudenje). Svrha ovog uputstva je da se pozabavi problemati¢nim pitanjima i incidentima koje su sudski
posmatrac¢i CEDEM-a utvrdili kao moguca krSenja Evropske konvencije o ljudskim pravima (EKLJP), tako
Sto predstavlja odgovarajuca nacela i sudsku praksu u vezi sa utvrdenim zasebnim oblastima koje se
ticu ¢lana 6. Upravo zbog toga ovo uputstvo nije sveobuhvatni pregled ¢lana 6, vec ga treba koristiti kao
sredstvo koje sluzi kao polazna osnova. lako sudenja, kao ona koja su pratili sudski posmatraci CEDEM-a,
Cesto pokrecu pitanja u vezi sa ¢lanom 8 (a posebno u vezi sa prihvatljivoS¢éu dokaza) i ¢lanom 10 (u vezi
sa izvjestavanjem medija o sudenjima), ovo uputstvo ¢e se prevashodno baviti ,krivicnim“ aspektima
¢lana 6.

1. Svako, prilikom utvrdivanja njegovih gradanskih prava i obaveza ili osnovanosti krivicne
optuZbe protiv njega, ima pravo na pravicnu i javnu raspravu u razumnom roku pred
nezavisnim i nepristrasnim, zakonom ustanovljenim sudom. Presuda se izrice javno, ali se
mediji i javnost mogu iskljuciti iz cjelokupnog ili jednog dijela sudenja u interesu morala,
javnog reda ili drZavne bezbjednosti u demokratskom drustvu, kada to nalaZu interesi
maloljetnika ili zastite privatnog Zivota stranka, ili kada to sud smatra nuZzno potrebnim u
posebnim okolnostima kada bi ukljucivanje javnosti moglo nanijeti Stetu interesima pravde.

2. Svako ko je optuZen za krivicno djelo smatra se nevinim dok se na osnovu zakona ne dokaZe
njegova krivica.

3.  Svako ko je optuZen za krivicno djelo ima sljedeca osnovna prava: (a) da odmah, na jeziku
koji razumije i podrobno, bude obavijesten o prirodi i razlogu optuzbe protiv njega; (b) da mu
se obezbjede adekvatno vrijeme i uslovi za pripremanje odbrane; (c) da se brani licno ili uz
pomoc branioca koga sam izabere ili, ukoliko ne raspolaZe sredstvima da plati branioca, da
ga dobije besplatno kada to nalaZu interesi pravde; (d) da sam ispituje ili zahtijeva ispitivanje
svjedoka optuzbe i da se prisustvo i saslusanje sviedoka odbrane odobri pod uslovima koji
vaZe i za svjedoka optuzbe; (e) da dobije besplatnu pomoc tumaca ukoliko ne razumije ili ne
govori jezik koji se koristi u sudu.
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1. UVOD U CLAN 6

Clan 6 jam¢i pravo na praviéno sudenje i zauzima centralnu ulogu u sistemu Konvencije zahvaljujudi
njegovom sustinskom znacaju u demokratskom drustvu. Obuhvata nacelo vladavine prava na kojem se
temelji drustvo i odrazava dio zajedni¢kog nasljeda drZava ugovornica. O znacaju ovog prava svjedoci
veliki broj predstavki i sudska praksa u vezi sa njim; naime, ¢lan 6 je odredba na koju se podnosioci
predstavki pred Evropskim sudom za ljudska prava (ESLIP) naj¢escée pozivaju. Clan 6 ima Sirok opseg
primjene i obuhvata kako Zalbene, tako i sudske i neke pretkrivicne postupke. Takode se primjenjuje na
odredene disciplinske i druge postupke pred specijalnim sudovima. Sud je naglasio da je Konvencija ,Zivi
instrument” i da ga treba tumadciti u svjetlu sadasnjih uslova. Kao takva, sudska praksa u okviru ¢lana 6
se tokom godina tako razvila da je obuhvatila Sirok opseg sudskih postupaka; i zaista, Sud je ve¢ izjavio
da nema opravdanja za restriktivno tumacenje stava 1 ¢lana 6.

Clan 6 se tumaci tako da obezbjeduje procesnu, ali ne i materijalnu, garanciju prava stranaka na gradanski
postupak i prava okrivljenih u krivicnom postupku. To znaci da je uloga Suda da razmotri da li je postupak
koji je voden pred domacim sudom, uzet u cjelini, bio u skladu sa standardima pravi¢nosti utvrdenim
u ¢lanu 6. To je viSe uslov procesa, nego li uslov rezultata. UopsSteno govoreci, Sud ne razmatra da li su
pravni nalazi domacih sudova uskladeni sa odredbama materijalnog krivicnog prava drzave ugovornice,
niti da li su osuda ili presuda odgovarajuée. Sud je jasno istakao da ga ne treba posmatrati samo kao
visestepeni sud u redovnom Zalbenom postupku i stoga se neée baviti ¢injeni¢nim greskama niti meritumom
odredene presude.

Slicno drugim odredbama iz Konvencije, mnogi od uslova iz stava 1 ¢lana 6 imaju ,autonomno” znacenje
i nalazu tumacenje koje se moze razlikovati od onog koje su dali domacdi sud ili drzavni organi. Posebno
su autonomni koncepti , krivicne optuzbe” i ,gradanskih prava i obaveza“. To znaci da definicija koju
daje nacionalno zakonodavstvo nije odlucuju¢a u odnosu na pitanje i na Sudu je da odluci, na osnovu
sopstvenih ustanovljenih kriterijuma, da li ¢e se odredeni postupak posmatrati kao ,krivicni“ ili ¢e se
odnositi na ,gradanska prava i obaveze“. Takode postoji razlika izmedu procesne zastite u krivicnim
i gradanskim predmetima. Dok stavovi 2 i 3 ¢lana 6 sadrze konkretne odredbe u kojima se utvrduju
dodatni procesni standardi primjenjivi samo u kriviénim predmetima, stav 1 ¢lana 6 se primjenjuje kako

na ,gradanske” tako i na ,krivicne” postupke.

2. OPSTA NACELA CLANA 6

Uoceni problemi

Tokom posmatranja, sudski posmatraci CEDEM-a su utvrdili nekoliko sljedecih pitanja u vezi sa dokazima:
zvanic¢no proglasenje krivice prije nego je krivica dokazana u skladu sa zakonom
objavljivanje ¢lanaka u novinama u kojima se okrivljeni opisuju kao krivci
ponasanje vjesStaka koji postupaju u ime tuzioca
tuzilac ima pristup odgovarajuéim informacijama koje nisu bile dostupne odbrani

trajanje postupka
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objavljivanje informacija sa sudenja

pristup javnosti sudenju.
U ovom dokumentu ¢e sada biti razmotreno da li i kako su ova pitanja regulisana ¢lanom 6 Konvencije.
Uvod
Kao sto je veé pojasnjeno, nacela ustanovljena u ¢lanu 6 se odnose kako na krivicne predmete, tako i na
utvrdivanje ,gradanskih prava i obaveza“. Ovim izvjesStajem su prevashodno obuhvaéena nacela koja se
primjenjuju na kriviéne predmete. Clan 6 utvrduje odredeni broj prava koja su od sustinskog znacaja za
pravi¢nost krivicnog postupka. Ona obuhvataju materijalna prava u skladu sa stavom 1 ¢lana 6 koja se
obiéno nazivaju ,,opsStim nacelima pravi¢nosti“ ili ,, podrazumjevanim elementima pravi¢nog sudenja“.
To su pravo na pristup sudu; nezavisan i nepristrasan sud ustanovljen u skladu sa zakonom; pravi¢nost
postupka; i sudenje u razumnom roku. Pored toga, tu su i pretpostavka nevinosti iz stava 2 ¢lana 6 koja
u sustini zabranjuje preuranjeno proglasenje krivice. U sljede¢em odjeljku su pojedinacno obradena ova
opsta nacela.

2.1 Pretpostavka nevinosti
e Lice protiv kojeg je podignuta ,krivicna optuzba“ treba smatrati nevinim sve dok se ne dokaze

njegova krivica za krivicno djelo.

Prilikom utvrdivanja da li je doslo do krSenja ovog prava od Suda ce se zahtijevati da razmotri na koje
nacine su u postupku pred domaéim sudom razmatrane Cinjeni¢ne pretpostavke i teret dokazivanja; nacin
na koji su optuzeni sankcionisani u pogledu troskova ili na koji se donesene oslobadajuée presude zbog
mentalnog stanja; i zabrana proglasenja krivice od strane sluzbenih lica. Termin ,krivicna optuzba“imaisto
autonomno znacenje kao i u drugim dijelovima ¢lana 6. Ne odnosi se na pojedinca za kojeg se sumnja da
je pocinio krivi¢no djelo, a protiv kojeg jos uvijek nije podignuta , krivicna optuzba“. U predmetu Allenet
de Ribemont protiv Francuske®?, visi policijski sluzbenik je podnosioca predstavke opisao kao jednog od
,podstrekaca” ubistva. lako jos uvijek nije bio optuzen na osnovu francuskih zakona u trenutku kada je
data ova izjava, podnosilac predstavke je uhapsen i zadrZzan u policijskom pritvoru. Sud je smatrao da je
podnosilac predstavke ,optuzen” u smislu ¢lana 6 i da je doSlo do krSenja pretpostavke nevinosti.

Ovo nacelo se odnosi na , kriviéni postupak u cjelini, nezavisno od faze u kojoj se nalaziili njegovog ishoda.
Takode se moZe odnositi na neke vrste gradanskih predmeta, kao $to su disciplinski postupak u vezi sa
radnim pravom ili zahtjevi na naknadu Stete koje podnose lica koja su bila osumnji¢ena ili optuzena za
krivicno djelo, pod uslovom da su ti gradanski postupci posljedica ve¢ sprovedenog krivicnog postupka
ili su u vezi sa njim.

lako pravila koja utvrduju pravne i ¢injenicne pretpostavke koje prebacuju teret dokazivanja na optuzenog
koji treba da ih opovrgne ne dovode automatski do krsenja pretpostavke nevinosti, Evropski sud ¢ée
razmotriti da li je sud pred kojim je voden postupak istinski zadrZzao slobodu ocjenjivanja prilikom
utvrdivanja krivice optuzenog. U predmetu Salabiaku protiv Francuske®®, podnosilac predstavke je bio

izloZzen pretpostavci odgovornosti nakon sto je preuzeo isporuku zaklju¢anog kamiona za koji je dokazano

59 Allenet de Ribemont protiv Francuske, 10. februar 1995.
60 Salabiaku protiv Francuske, 07, oktobar 1988.
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da sadrzi narkotike. Sud ipak nije ustanovio da je doSlo do krsenja jer se domaci sud nije automatski
oslanjao na tu pretpostavku, veé je zadrzao slobodu ocjenjivanja i poklonio dovoljno paznje ¢injenicama
u predmetu.

Izjavama sudija nakon zavrsetka postupka ili nakon donosenja oslobadajuée presude kojima se izrazava
stav da je podnosilac predstavke kriv ¢e se prekrsiti pretpostavka nevinosti. U predmetu Minelli protiv
Svajcarske® je doslo do obustave gonjenja podnosioca zahtjeva po privatnoj tuzbi jer je ista zastarjela.
Domaci sud je zatim naloZio podnosiocu predstavke da plati dio troskova privatnog tuzioca i suda na
osnovu toga da bi podnosilac predstavke ,,vrlo vierovatno“ bio osuden da je sudenje u vezi sa predmetom
bilo sprovedeno. Krienje je utvrdeno jer je u izjavi navedeno da je podnosilac predstavke kriv, iako
formalno nije donesena odluka o krivici. Evropski sud je u predmetu Matijasevic protiv Srbije®’ naveo da
¢e pretpostavka nevinosti iz stava 2 ¢lana 6 Konvencije biti prekrSena ako sudska odluka, ili ¢ak i izjava
sluZzbenog lica u vezi sa optuzenim, odrazava misljenje da je on kriv prije nego je njegova krivica dokazana
u skladu sa zakonom. Sud je dao opsezno tumacenje termina ,sluzbeno lice” obuhvatajuci njime ne
samo sudije, tuzioce i policijske sluzbenike vec i dobro poznate javne i politicke licnosti. Medutim, Sud
je naglasio da prilikom utvrdivanja da li je doSlo do krSenja pretpostavke nevinosti treba uzeti u obzir
kontekst i znacanje odredene izjave, a ne samo njenu formulaciju. U predmetu Daktaras protiv Litvanije,
advokat odbrane je izjavio da dokaz u spisima predmeta nije ,,dokazao” krivicu njegovog klijenta i zatrazio
da krivi¢ni postupak protiv podnosioca predstavke bude obustavljen na osnovu nedostatka dokaza.
Tuzilac je dao pisani odgovor u kojem je izjavio da je ,krivica dokazana“ na osnovu dokaza prikupljenih
u pretkrivicnom postupku. Sud je u nalazu u kojem je izjavljeno da nije doslo do krSenja naveo da izjava
nije data u nezavisnom i javnom kontekstu, kao sto je konferencija za Stampu, ve¢ u okviru obrazlozenog

rjeSenja u preliminarnoj fazi krivicnog postupka.

2.2 Pravo na pristup sudu

e Pojedincu se mora obezbjediti razmatranje predmeta pred sudom u cilju donosenja odluke,
bez neprimjerenih pravnih ili prakti¢nih prepreka koje bi stajale na njegovom ili njenom putu.
Pravo na pristup sudu nije izri¢ito navedeno u ¢lanu 6, ali se prema tumacenju Suda moze zakljuciti da
tekst podrazumjeva njegovu zastitu. Pravo na pristup sudu nije apsolutno i ima razlic¢ite oblike u krivi¢nim
i gradanskim sferama. lako drzava moze regulisati pristup sudu, ogranicenja koja ona primjenuje ne
smiju ograniciti pristup u obimu koji bi Stetio samoj sustini prava.®* Nadalje, svako ograni¢enje mora
imati legitiman cilj i biti u skladu sa na¢elom srazmjernosti.
Postoje moguda krSenja ¢lana 6 tamo gdje su procesne ili prakti¢ne prepreke dovele do onemogucavanja
djelotvornog pristupa advokata sudu. Sud je zauzeo stav da je odbijanje da se zatvoreniku dozvoli kontakt
sa advokatom radi pokretanja postupka u vezi klevete protiv zatvorskog sluzbenika dovelo do krsenja
ovog prava.® Nije bilo znacajno to $to se uplitanje odnosilo na njegovo pravo na pristup advokatu, a ne na

61 Minelli protiv Svajcarske, 25. mart 1983.

62 Matijasevic¢ protiv Srbije, 19. septembar 2006.

63 Daktaras protiv Litvanije, 10. oktobar 2000.

64 Ashingdane protiv Ujedinjenog Kraljevstva, 28. maj 1985.
65 Golder protiv Ujedinjenog Kraljevstva, 21. februar 1975.
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pristup sudu. Pravo podrazumjeva pravo na ,djelotvoran pristup”i ono moze obuhvatati i pravnu pomoc.
,Pravo na pristup sudu” takode podrazumjeva pravo na pravnu izvjesnost i blagovremeno izvrSavanje
sudskih odluka. Pravna izvjesnost zahtijeva djelotvorne sudske odluke. To znaci da kada presuda u
gradanskom postupku ili oslobadajuca presuda u krivicnom postupku postanu pravnosnazne ne treba
da postoji rizik od njihovog preinacavanja. Ovaj problem moze nastati onda kada procesni zakon drzave
sadrzi ovlaséenje koje omogucava sluzbenom licu, kao Sto je tuzilac, da intervenise pomocu specijalne
ili izvanredne Zalbe nakon isteka uobicajenih vremenskih rokova. Sud je u predmetu Bujnita protiv
Moldavije® ustanovio da je doslo do krSenja prava na pravicno sudenje gdje je oslobadajucéa presuda,
protiv koje je podneSena zalba i koja je postala konacna, kasnije ukinuta na zahtjev tuzioca bez iznosenja
novih dokaza. Sud je smatrao da bi najadekvatniji oblik obestecenja bio da organi potvrde pravnosnaznu
oslobadajuéu presudu podnosioca predstavke i da njegova presuda bude izbrisana pocev od tog datuma.
Sljedecdi sustinski aspekt ovog prava je izvrSenje pravnosnazne sudske presude. Sud je ustanovio da je
doslo do krsenja ovog prava u predmetu Kyrtatos protiv Grcke®” gdje domadi organi tokom perioda duzeg
od sedam godina nisu preduzimali neophodne mjere za sprovodenje pravnosnaznih, izvrsnih sudskih
odluka. Znacajno je napomenuti da ée Sud ispitati odlaganje izvrSenja presuda u okviru ,,prava na pristup
sudu”, a ne u okviru prituzbe na trajanje postupka (vidjeti 2.6 u tekstu koji slijedi). Prilikom ocjenjivanja
adekvatnosti odlaganja u izvrSenju sudske odluke, Sud ée razmotriti sloZzenost predmeta i ponasanje
stranaka. Nadalje, jamcenje prava na pristup sudu je autonomno u odnosu na uslove iz nacionalnog
zakonodavstva jer krSenje vremenskih rokova utvrdenih u nacionalnom zakonodavstvu ne podrazumjeva
nuzno krSenje ¢lana 6. Odlaganje izvrSenja je prihvatljivo pod uslovom da ne Skodi samoj sustini prava na
pristup sudu.®® Sud je u predmetu Jasiuniene i ostali protiv Litvanije® ustanovio da je doslo do krsenja jer
izvr$ni organi nisu izvrsili presudu domacdeg suda koja ih je obavezivala da podnosiocu predstavke daju
obesteéenje u vidu zemljista u skladu sa posebnim nacionalnim zakonodavstvom koje ureduje restituciju
imovinskih prava, i to tokom perioda od osam godina od datuma donosenja sudske odluke.

U predmetu Stojanovski protiv Bivse Jugoslovenske Republike Makedonije’ podnosilac predstavke je bio
makedonski drzavljanin koji se Zalio na ¢injenicu da nikada nije donesena odluka o njegovom zahtjevu
za obestedéenje koja je bila podnijeta tokom krivicnog postupka. Sud je zauzeo stav da je ¢injenica da
domadi krivi¢ni sud nije rijeSio zahtjev podnosioca predstavke znacila onemogucavanje pristupa sudu
koji je regulisan u stavu 1 ¢lana 6. Sud je u predmetu Garzici¢ protiv Crne Gore’ ustanovio da je doslo
do krSenja prava na pristup sudu jer je Vrhovni sud Crne Gore neosnovano odbio da razmotri zahtjev
podnosioca predstavke da preispita odluku niZeg suda. Dva novija predmeta, Delvina protiv Albanije”? i
Eltari protiv Albanije, su se ticala neizvrSavanja pravnosnaznih sudskih odluka donijetih u korist podnosioca
predstavke. Sud je zauzeo stav da je pravo oba podnosioca na pristup sudu bilo prekrseno.

66 Bujnita protiv Moldavije, 16. januar 2007.

67 Kyrtatos protiv Gréke, 22. maj 2003.

68 Burdov protiv Rusije

69 Jasiuniene i ostali protiv Litvanije, 06. mart 2003.

70 Boris Stojanovski protiv Bivse Jugoslovenske Republike Makedonije, 06. maj 2010.
71 Garzici¢ protiv Crne Gore, 21. septembar 2010.

72 Delvina protiv Albanije, 08. mart 2011. i Eltari protiv Albanije, 08. mart 2011.
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2.3 Nezavisan i nepristrasan sud_
e Za krivicne predmete i predmete koji se ti¢u , gradanskih prava i obaveza” se mora odrzati

rasprava pred nezavisnim i nepristrasnim sudom ustanovljenim na osnovu zakona.

lako se radi o razli¢itim konceptima, postoji bliska veza izmedu garancija za postojanje ,,nezavisnog” i
,hepristrasnog” suda. Naime, Sud ¢esto razmatra ova dva pojma zajedno. Fraza,,sud ustanovljen na osnovu
zakona” se odnosi na tijelo ¢ija funkcija je da utvrduje stvari u svojoj nadleznosti, u postupcima koji se
sprovode na nacin kao $to je propisano.”® lako ¢lanovi tog tijela ne moraju nuzno da budu advokati ili
kvalifikovane sudije, sud mora da bude nadlezan za donosenje pravno obavezujuéih odluka koje ne moze
izmjeniti neko nesudsko tijelo. Nece biti dovoljno da tijelo ima samo kapacitet za davanje preporuka ili
savjeta. Cinjenica da tijelo obavlja druge funkcije, pored sudske funkcije, ne zna¢i nuzno da to nije ,sud“7
Tijela koja spadaju u ,,sudove ustanovljene na osnovu zakona” obuhvataju stru¢na disciplinska tijela’;
vojna i zatvorska disciplinska tijela’®; i upravna tijela koja se bave pitanjima reformi vezanih za zemljiste.”’
»Nezavisan“ sud je onaj koji je nezavisan od izvrSne vlasti, stranaka, kao i od zakonodavne vlasti odnosno
Skupstine. Prilikom razmatranja da li je sud ,nezavisan®, Evropski sud uzima u obzir na¢in imenovanja
¢lanova, njihove mandate, postojanje garancija da nema spoljnjeg pritiska i pitanje da li tijelo odaje utisak
da je nezavisno. Znacajno je napomenuti da imenovanja koja vrsi izvrSna vlast nece dovesti do krsenja
¢lana 6 ako imenovani ne primaju uputstva od ministra prilikom obavljanja svoje uloge u sprovodenju
sudskog postupka, ili ako su pravno obavezani da postupaju nezavisno.

»Nepristrasnost” nalaze da sud postupa na nacin koji nije pristrasan i koji ne uklju€uje predrasude u
odnosu na stranke. Test nepristrasnosti postoji u dva oblika: subjektivnom i objektivnom. To znadi da ée
Evropski sud razmotriti da li je sud subjektivno nepristrasan u smislu da li su njegovi ¢lanovi pod uticajem
licnih predrasuda i da li, sa objektivnog stanovista, postoji utisak nepristrasnosti i da li su garancije
nepristrasnosti u datoj situaciji takve da isklju¢uju osnovanu sumnju u vezi sa predmetom.

Uopsteno govoredi, vrlo je tesko da pojedinac dokaze licnu predrasudu kod sudije tako da se mora
pretpostaviti da licna nepristrasnost postoji sve dok se ne dokaze suprotno. U predmetu Kyprianou protiv
Kipra”®, sudije koje su vodile postupak protiv podnosioca predstavke zbog nepostovanja suda su izricito
izjavile da su ,,duboko uvrjedene kao licnosti“ ponasanjem podnosioca predstavke pred sudom za koje
je presudeno da je predstavljalo kriviéno djelo neposStovanja suda. Formulacija izjava sudija u osudujucoj
presudi podnosioca predstavke, zajedno sa brzinom kojom je voden postupak, je pokazala nedostatak
nepristrasnosti u okviru subjektivnog testa.

U poredeniju sa subjektivnim testom, Sud se suocio sa ve¢im brojem situacija u kojima se bavio objektivnim
testiranjem nepristrasnosti. Sud je stavio snazan akcenat na znacaj utisaka imajuci u vidu povjerenje koji
sudovi u demokratskom drustvu moraju izgraditi kod javnosti i kod okrivljenih u krivicnom postupku.
Objektivni test nepristrasnosti nalaze manje ozbiljan teret dokazivanja za podnosioca zahtjeva. Utisak

pristrasnosti ili osnovana sumnja u nedostatak pristrasnosti je dovoljan sa stanoviSta obi¢nog razumnog

73 Belilos protiv Svajcarske, 29. april 1988.

74 H. protiv Belgije, 30. novembar 1987.

75 Ibid.

76 Engel i ostali protiv Holandije, 08. jun 1976.

77 Ettl i ostali protiv Austrije, 23. april 1987.

78 Kyprianou protiv Kipra (GC), 15. decembar 2005.
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posmatraca.”” Osnovana sumnja mozZe nastati na viSe nacina. Na primjer, u situacijama kada isti sudija
interveniSe u razli¢itim fazama istog postupka; zbog toga Sto je sudija ranije bio zaposlen kod jedne od
stranaka; ili ako je doslo do intervenisanja sa tuzilackih i sudskih funkcija. Medutim, sama pripadnost ¢lana
suda odredenoj drustvenoj grupi ili udruzenju — kao Sto je pripadnost istoj politickoj partiji ili vjeroispovjesti
kao jedna od stranaka u postupku — nije dovoljno da odrzi osnovanu sumnju u okviru objektivnog testa.

2.4. Znacenje pravicnosti i ravnopravnosti stranaka
e Uslov ,pravicnosti ” obuhvata postupke u cjelini i odvojen je od pitanja da li je sudska odluka
sispravna“ ili ,,pogresna“. Nacelo ravnopravnosti stranaka nalaze da se svakoj stranci mora
pruziti odgovaraju¢a mogucnost da iznese svoj slucaj pod uslovima koji je ne dovode u znacajno

nepovoljniji poloZaj u odnosu na suprotnu stranu.

Pitanje dali je lice imalo ,,pravicno” sudenje se posmatra na osnovu kumulativne analize svih faza, a ne
samo konkretnog incidenta. To znaci da procesna greska na jednom nivou moZze biti ispravljena u kasnijoj
fazi. Koncept ,pravi¢nosti“ je takode autonoman u odnosu na nacin na koji se u domaéem postupku tumaci
krsenje odgovarajucih pravila i kodeksa, s tim da procesna greska koja dovede do povrede postupka pred
domadim sudom — ¢ak i upadljiva greSka — ne moZze sama po sebi prouzrokovati ,, nepravicno” sudenje.
Slicno tome, krsenje ¢lana 6 se mozZe utvrditi i onda kada je nacionalno zakonodavstvo ispostovano.
Medutim, u predmetu Barberd, Messequé i Jabardo protiv Spanije®® je doslo do krienja ¢lana 6 zbog
kumulativnog dejstva razli¢itih procesnih gresaka — uprkos Cinjenici da svaka greska, uzeta pojedinacno,
ne bi ubijedila Sud da je postupak bio ,,nepravic¢an®.

lako je na nacionalnom zakonodavstvu da propise pravila o prihvatljivosti dokaza i na domacim sudovima
da ocijene dokaze, uslovi optuznog nacela podrazumjevaju da su priroda prihvaéenih dokaza i nacin na koji
domaci sudovi postupaju prema njima relevantni za ¢lan 6. U tom kontekstu, ,,optuzni“ podrazumijeva da
su objema stranama na raspolaganju relevantni materijali i dokazi. Postoji znacajan stepen preklapanja
izmedu optuzinog nacela i ravnopravnosti stranaka. ,Ravnopravnost stranaka” takode nalaze pravi¢nu
ravnoteZu izmedu stranaka i u sustini podrazumjeva ravnopravnu procesnu moguénost da se iznese slucaj.
Nacelo se odnosi kako na gradanske tako i na kriviéne predmete. Moraju postojati adekvatne procesne
garancije koje odgovaraju predmetu ukljucujudi, gdje je to moguce, i adekvatnu mogucénost za iznosenje
dokaza, osporavanje dokaza suprotne strane i iznoSenje argumenata u vezi sa spornim pitanjem.?! Za

viSe informacija o ovome vidjeti Odjeljak 3 u tekstu koji slijedi.

79 Piersack protiv Belgije, 01. oktobar 1982.
80 Barbera, Messegué i Jabardo protiv Spanije, 06. decembar 1988.
81 H. protiv Belgije, 30. novembar 1987.
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2.5 Licno prisustvo i javnost
e Pravo na ,javnu raspravu” proizilazi iz formulacije ¢lana 6, ali se predmeti iz ove kategorije
obi¢no posmatraju sa opstijeg stanovista ,,pravicnosti“. Ovaj element , pravicnosti se sastoji
iz Cetiri prava koja se podrazumjevaju: (1) pravo na usmenu raspravu i licno prisustvo ucesnika
u gradanskom postupku ili optuzenog u krivicnom postupku; (2) pravo na djelotvorno ucesce;
(3) pravo podnosioca predstavke da trazi prisustvo trecih strana i medija na raspravi (javnost);
(4) pravo na objavljivanje sudske odluke.

Uslov prisustva u prvom stepenu je skoro pa apsolutan, iako je hipoteticki navedeno da moze postojati
izuzetak u ,posebnim okolnostima“.8? lako prisustvo pretpostavlja odrzavanje usmene rasprave, ne mora
svaka usmena rasprava da bude javna. Prisustvo pred apelacionim sudom se zahtijeva onda kada se isti
bavi Cinjeni¢nim i pravnim pitanjima i kada ima potpuno ovlas¢enje da ukine ili izmjeni odluku nizeg
suda. Sud je u predmetu Ekbatani protiv Svedske® zauzeo stav da je odsustvo optuZenog u kriviénom
predmetu pred apelacionim sudom koji se bavio ¢injeni¢nim i pravnim pitanjima dovelo do krenja uslova
prisustva. Medutim, Sud je u predmetu Kremzow protiv Austrije® zauzeo stav da nije doslo do kr3enja
kada optuzeni nije licno prisustvovao postupku za kriviéni predmet (veé ga je zastupao advokat) tokom
rasprave u okviru Zalbenog postupka u vezi sa njegovim zahtjevom za ponistenje. Sudenja in absentia
¢e biti dozvoljena samo pod uslovom da su organi uloZili najvece napore da pronadu okrivljene i da su ih
obavijestili o raspravama koje treba da se odrze. U svakom slucaju, okrivljeni zadrzava pravo na ponovno
sudenje u potpunosti u sluaju ponovnog pojavljivanja.

Sud je u predmetu Stanford protiv Ujedinjenog Kraljevstva® zauzeo stav da ucesnik u gradanskom
postupku ili optuzeni u krivicnom postupku moraju biti sposobni da djelotvorno ucestvuju na sudskoj
raspravi koja mora biti organizovana tako da uzme u obzir njihovo fizicko i mentalno stanje, godine i
druge licne karakteristike. U istom predmetu zauzet je stav da bi pomo¢ advokata mogla da kompenzuje
liénu sposobnost podnosioca predstavke da djelotvorno ucestvuje.

Argument u prilog javnosti postupka je zastita u¢esnika u gradanskom postupku ili optuzenih u krivicnom
postupku od sprovodenja pravde u tajnosti i obezbjedivanje veée vidljivosti pravde, uz odrzavanje
povjerenja javnosti u pravosudni sistem.® lako se radi o uslovhom pravu, pretpostavka uvijek mora biti
u korist javne rasprave, dok isklju¢ivanje javnosti mora biti strogo uslovljeno okolnostima u predmetu.
Sud je u predmetu Riepan protiv Austrije®” ustanovio da je doslo do krSenja zahtijeva za prisustvom
javnosti prilikom odrZzavanja rasprave zatvorene za javnost u vezi sa novom optuzbom protiv osudenog
zatvorenika, dok organi nisu preduzeli korake da informiSu javnost o datumu i mjestu sudenja u zatvoru.
Sud nije u obavezi da Cita svoju cjelokupnu presudu u sudu otvorenom za javnost; dovoljno je objaviti je

u pisanom obliku iako odluka mora biti raspolozZiva za uvid u pisarnici suda.®

82 Allan Jacobsson (br. 2) protiv Svedske, 19. februar 1998.
83 Ekbatani protiv Svedske, 36. maj 1988.

84 Kremzow protiv Austrije, 21. septembar 1993.

85 Stanford protiv Ujedinjenog Kraljevstva, 23. februar 1994.
86 Axen protiv Njemacke, 08. decembar 1983.

87 Riepan protiv Austrije, 14. novembar 2000.

88 Pretto i ostali protiv Italije, 08. decembar 1983.

57



MONITORING PRAVOSUDNOG SISTEMA CRNE GORE Finalni izvjestaj 1.april 2011-31.jul 2012.

2.6 Trajanje postupka
e Stranke u gradanskom postupku i optuzeni u krivicnom postupku treba da budu zasticeni od
pretjeranih odlaganja sudskog postupka.

Opravdanost trajanja postupka se ocjenjuje u svjetlu odredenih okolnosti u predmetima pri ¢emu
se uzimaju u obzir sloZzenost predmeta, ponasanje podnosioca predstavke,ponasanje organa i onoga
Sto predstavlja rizik po podnosioca predstavke. Predmet se moZe smatrati sloZzenim zbog pravnih
slozenosti postupka koje mogu da proisteknu iz, na primjer, obaveze domacih sudova da primjenjuju
neki novi propis. Ako Sud prihvati da je ustanovljeno da je postupak sloZzen onda ¢e, uopsteno govoredi,
organima dati duzi vremenski period za njegovo zaklju¢ivanje. Ako su odlaganja prouzrokovali uc¢esnici u
gradanskom postupku ili optuzeni u krivicnom postupku onda se ona ne uzimaju u obzir u odmjeravanju
opravdanosti trajanja postupka sa stanovista ¢lana 6. Medutim, ne moze se okriviti optuzeni zato Sto je u
odbrani sopstvenih interesa u potpunosti iskoristio zakonske mogucnosti koje mu je pruZilo nacionalno
zakonodavstvo.® Odlaganja koja se pripisuju organima koji krse uslov ,,razumnog vremenskog perioda“
su se odnosila na sljedeée: ponovljeno vradanje predmeta istraziteljima na istim osnovama u cilju
sprovodenja novih istraga®; ponovljeni pokusaji da se isti svjedoci pozovu na sudenje®!; Ceste izmjene u
sastavu suda u kojem se odrzava sudenje®; i odlaganja u upudivanju predmeta iz prvostepenog suda u
apelacioni sud.” Medutim, Sud je u predmetu Zimmerman i Steiner® ustanovio da uobic¢ajena odlaganja
povremeno izazvana obimom rada u sudovima mogu biti prihvatljiva pod uslovom da ne traju tokom
duzeg vremenskog perioda i da organi preduzimaju odgovarajuce korake u postavljanju prioriteta u
rjeSavanju predmeta na osnovu njihove hitnosti i znacaja.*

U okviru uslova za razumnim trajanjem ne postoje absolutni vremenski rokovi. UopSteno govoreci, ocekuje
se da se krivi¢ni postupak sprovodi ekspeditivnije nego gradanski. Sud ¢e uzeti u obzir kakav je ,rizik”
podnosioca predstavke. U krivicnim predmetima garancija razumnog roka pocinje da tece od trenutka
kada je protiv okrivljenog formalno podignuta optuzba. Gradanski postupci pocinju pokretanjem sudskog
postupka i zavrSavaju se kada je slucaj pravnosnazno zakljucen.

Sud je u predmetu Majaric protiv Slovenije®® jednoglasno zakljucio da je doslo do krSenja stava 1 ¢lana 6
jer je kriviéni postupak pred domacdim sudom trajao duze od Cetiri godine i pet mjeseci. Sud je u predmetu
Jankovic protiv Hrvatske®” zauzeo stav da je za gradanski i izvr$ni postupak u ukupnom trajanju od osam
godina, pet mjeseci i Sest dana bilo potrebno isuviSe dugo vremena ¢ime je dosSlo do krsenja uslova

,razumnog vremenskog perioda“.

89 Kolomiyets protiv Rusije, 22. februar 2007.

90 SleZevicius protiv Litvanije, 13. novembar 2011.

91 Kuvikas protiv Litvanije, 27. jun 2006.

92 Simonavicius protiv Litvanije, 27. jun 2006.

93 Martins Moreira protiv Portugala, 26. oktobar 1988.

94 Zimmermann and Steiner protiv Svajcarske, 13. jul 1983.

95 Medutim, ovaj predmet je sada prili¢no zastario i na njega se moguce oslanjati samo u izuzetnim okolnostima.
96 Majaric protiv Slovenije, 08. februar 2000.

97 Jankovic¢ protiv Hrvatske, 05. mart 2009.
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3. DOKAZI
Uoceni problemi

Tokom posmatranja,sudski posmatraci CEDEM-a su utvrdili nekoliko sljedeéih pitanja u vezi sa dokazima:
sprovodenje postupka tokom prepoznavanja osumnjic¢enih lica
dobijanje priznanja
postupanje prema svjedocenju
znacaj nalaza vjestacenja

Uvod

Uopsteno govoreci, na domacim sudovima je da utvrde prihvatljivost dokaza i da ocjene dokaze. Medutim,
ESLIP ¢e utvrditi postojanje krsenja Konvencije ako je, uzimajudi u obzir okolnosti predmeta u cjelini,
podnosilac predstavke bio liSen mogucnosti da djelotvorno ucestvuje u postupku ili ako je polozaj odbrane
znacajno oslabljen.%® Stoga koris¢enje dokaza pribavljenih krSenjem pravila iz nacionalnog zakonodavstva
ne znaci nuzno da je doslo do krSenja ¢lana 6. Slicno tome, oslanjanje na dokaze pribavljene krSenjem
nekog drugog ¢lana Konvencije (na primjer ¢lana 8, pravo na privatni i porodi¢ni Zivot) ne dovodi nuzno
do krsenja uslova za pravi¢no sudenje iz ¢lana 6. Medutim, dokaz pribavljen krSenjem ¢lana 3 (zabrana
mucenja, neljudskog i poniZzavajuceg postupanja) ée u vedini slucajeva dovesti do sprovodenja postupka
kojim se krsi ¢lan 6. Da li ¢e sud ustanoviti da je doslo do krsenja zavisi od niza faktora kao Sto su:

i. odredba iz Konvencije za koju se tvrdi da je prekrSena (¢lanovi 3, 6, 8 itd.)
ii. uloga koju su dokazi odigrali u postupku

iii. postojanje adekvatnih garancija kojima se obezbjeduje sudski nadzor nad navodnim krsenjima

Konvencije

U sljedec¢em odjeljku su obradeni razli¢iti aspekti prihvatljivosti dokaza.

3.6 IznoSenje dokaza
e Domaci sudovi su u obavezi da obezbjede odgovarajuce i pravicno iznosenje dokaza.

To u praksi znaci da se od Suda moze zahtijevati da izvrsi ispravku neadekvatnog iznoSenja dokaza bilo
koje od stranaka. Predmet Barbera, Messeque i Jabardo protiv Spanije®® se odnosio na slucaj pljacke i
ubistva za koji su donesene presude u trajanju do 36 godina, a koji je razmotren na sudenju koje je trajalo
jedan dan. Uprkos ¢injenici da su i tuzilac i odbrana odustali od usmenog iznoSenja pisanih dokaza na
sudenju, ESLIP je ustanovio da to nije Suda oslobodilo od obaveze da obezbjedi sudenje koje je u skladu

sa ¢lanom 6.

Nekoliko faktora je relevantno prilikom utvrdivanja da li su dokazi izneSeni na odgovarajudi i pravican

nacin. Cinjenica da nijedna od stranka nije dala prigovor na izno$enje odredenih dokaza je znacajna,

98 Vidjeti Dombo Beheer BV protiv Holandije, 27. oktobar 1993.
99 Barbera, Messegue i Jabardo protiv Spanije, 06. decembar 1988.
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nepravi¢nost. Pored toga, znacajno je i da li je predmet bio pazljivo razmotren u zalbenom postupku.

3.7 Prepoznavanja osumnijicenih lica
e Prepoznavanja osumnji¢enih lica moraju biti organizovana na nacin kojim se ne oduzima njihova

dokazna vrijednost.

Domadi organi su u obavezi da obezbjede da prepoznavanja osumnji¢enih lica budu sprovedena bez
nepravilnosti koje bi mogle prouzrokovati nepravi¢no sudenje. Na primjer, ESLJP je u predmetu Laska
i Lika protiv Alabanije* u kojem je osudujuéa presuda donesena na osnovu rezultata prepoznavanja
osumnjic¢enih ustanovio da to Sto su podnosioci predstavke natjerani da nose crno-bijele fantomke sliéne
onima koje su nosili navodni pocinioci, dok su ostali nosili crne maske, nije bilo u skladu sa ¢lanom 6.
Razlog je Cinjenica da je ovo dovelo do ,,upiranja prstom krivice” na podnosioce predstavke i stoga nije

moglo imati dokaznu vrijednost.

3.8 Priznanje i prinuda
e Dokazi pribavljeni pod prinudom i/ili prisilom ne smiju imati odlucujucu i klju¢nu teZinu u
donosenju osudujuce presude.

Nikada se ne treba oslanjati na optuzujuée dokaze pribavljene krSenjem ¢lana 3, zabrana mucenja, kao
na dokaze kojim se ustanovljava krivica Zrtve.'°> Medutim, Sud je ostavio otvoreno pitanje da li okolnosti
koje nisu prouzrokovale mucenje, ali jesu ukljucile neljudsko i poniZavajuce postupanje, automatski
dovode do nepravicnog sudenja. ' Ti predmeti Ce zavisiti od ¢injenica u pojedna¢nom predmetu i Sud
¢e prilikom njihovog utvrdivanja obratiti posebnu paznju na ulogu koju su dokazi odigrali na sudenju. Da
bi se zauzeo stav da je dokaz pravno nevaljan, potrebno je da isti imao uticaja na donosSenje osudujuce

presude.

U predmetu Jalloh protiv Njemacke 1** zauzet je stav da je pribavljanje dokaza nedobrovoljnim uzimanjem
emetika (lijekova koji izazivaju povracanje) u cilju primoravanja podnosioca predstavke da podrigne kesicu
kokaina bilo protivno ¢lanu 6i ¢lanu 3. Sud je napomenuo da je, iako namjera organa nije bila da nanesu
bol i patnju podnosiocu predstavke, dokaz pribavljen sprovodenjem mjere kojom je prekrseno jedno od
osnovnih prava zajamcenih Konvencijom. Nadalje, narkotici pribavljeni spornom mjerom su se pokazali
odlucujuéim elementom u sigurnom donosenju osudujuce presude za podnosioca predstavke. | na kraju,

javniinteres u sigurnom donosenju osudujuée presude za podnosioca predstavke nije mogao opravdati

100 Karen Reid, Evropska konvencija o ljudskim pravima — upustvo za prakticare, str. 150. Vidjeti, na primjer, X protiv
Ujedinjenog Kraljevstva, 06. oktobar 1976.

101 Laska i Lika protiv Albanije, 20. april 2010.

102 Jalloh protiv Njemacke, 11. jul 2006.

103 Karen Reid, /bid.

104 Jalloh protiv Njemacke, 11. jul 2006.
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koris¢enje dokaza pribavljenog na taj nacin na sudenju. Shodno tome, koriséenje narkotika pribavljenih
prisilnim davanjem emetika podnosiocu predstavke su doveli do potpuno nepravi¢nog sudenja.

Predmet Gdfgen protiv Njemacke se odnosio na otmicu jedanaestogodisnjeg djecaka i dokaz u vezi sa
njegovim kretanjem koji je pribavljen od podnosioca predstavke nakon prijetnji policije tokom pretresa,
Sto je naknadno okarakterisano kao neljudsko i ponizavajuce postupanje. ESLJP je napomenuo da je u tom
predmetu, koji je primjer ,vremenske bombe koja otkucava” ¢lan 6 nije apsolutan i da ,,[je] pravi¢nost
krivicnog postupka dovedena u pitanje samo onda kada se pokaze da je krsenje ¢lana 3 imalo odlucujuci
uticaj na ishod postupka.” Osudujuca presuda u predmetu Gdfgen je bila zasnovana iskljucivo na novom,
potpunom priznanju podnosioca predstavke na sudenju. Stoga je Sud ustanovio da je prekinuta uzro¢na
veza izmedu prijetnje mucenjem i osudujuée presude jer ,krSenje ¢lana 3 u istraznom postupku nije

imalo odlucujuci uticaj na priznanje podnosioca predstavke na sudenju.” %

U uslovima kada se dode do saznanja da nije bilo ni mucenja ni neljudskog ponasanja, ali postoje navodi
o zlostavljanju, znacajno je da postoje adekvatne procesne garancije koje ¢e omoguciti ispitivanje tih
navoda prilikom utvrdivanja da li su dokazi pravno nevaljani. Na primjer, u situaciji kada je podnosilac
zahtjeva, kojem je uskraéen pristup advokatu, dao priznanje u okolnostima za koje tvrdi da su uzrokovale
prisilu; ¢injenica da domadi sud nije adekvatno istrazio ove navode ¢e vjerovatno dovesti do sprovodenja

postupka koji je suprotan ¢lanu 6.1%

3.9 Nalazi vjestacenja
o Ne postoji apsolutno pravo na postavljanje vjeStaka po sopstvenom izboru da svjedoci na
sudenju, niti pravo na postavljanje dodatnog alternativnog vjestaka.

lako ne postoji apsolutno pravo na postavljanje vjestaka po sopstvenom izboru, ESLIP mozZe ustanoviti
da je u postupku doslo do krsenja ¢lana 6 ako domaci sud nije adekvatno razmotrio odgovarajuée dokaze
prilikom donosenja odluke o nekom klju¢nom medicinskom pitanju ¢ime je podnosioca predstavke liSio
pravi¢nog saslusanja. Na primjer, Sud je u predmetu Sommerfeld protiv Njemacke?*” koji se odnosio na
pristup djetetu roditelja koji nije imao starateljstvo izjavio da bi ,,bilo pretjerano reci da se od domacih
sudova uvijek zahtijeva da angazuju vjestaka psiholoske struke u neko pitanje [...], ali to zavisi od konkretnih
okolnosti u samom predmetu pri éemu se uzimaju u obzir godiste i zrelost djeteta.” Medutim, ESLIP je u
drugom predmetu koji se odnosio na pristup djetetu roditelja koji nije imao starateljstvo ustanovio da je
to Sto domaci sud nije naloZio angaZovanje vjestaka psiholoske struje dovelo do krsenja prava roditelja. 1®®

Evropski sud je zauzeo stav da ne postoji pravo na neutralnost vjesStaka kojeg postavlja sud sve dok vjestak
ne uziva procesne privilegije koje su znacajno nepovoljne po podnosioca predstavke.!®® Medutim, kada

misljenje vjestaka igra odlucujucu ulogu u postupku sud je insistirao na neutralnosti zvani¢nih vjesaka. '

105 Géfgen protiv Njemacke, 30. jun 2006.

106 Vidjeti, na primjer, Yaremenko protiv Ukrajine, 12. jun 2008.
107 Sommerfeld protiv Njemacke, 08. jul 2003.

108 Elsholz protiv Njemacke, 13. jul 2000.

109 Brandstetter protiv Austrije, 28. avgust 1991.

110 Sara Lind Eggertsdottir protiv Islanda, 05. jul 2007.
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4. PRAVA NA ODBRANU
Uoceni problemi

Tokom posmatranja sudski posmatraci CEDEM-a su utvrdili nekoliko sljedecih pitanja u vezi sa dokazima:
tvrdnja podnosioca predstavke da je zadrzan u sluzbenim prostorijama i da mu nisu saopstena
prava u postupku
zakazani datumi rociSta objavljeni na zvani¢nom vebsajtu ne odgovaraju datumima odrzavanja
rocista
licno zastupanje
unakrsno ispitivanje
prevodenje

Uvod

Licima ,,optuzenim za krivi¢no djelo” zajamcena su odredena osnovna prava koja su neophodna za pripremu
iiznoSenje odbrane i u cilju obezbjedivanja da okrivljeni moZe sebe da zastupa pod jednakim uslovima koji
postoje za tuZioca. Sud je odavno prepoznao osnovna prava na odbranu u krivicnom postupku, propisana
u stavu 3 ¢lana 6, kao specificne aspekte koji ¢ine dio Sireg koncepta prava na pravi¢no sudenje. Tako
je Sud obi¢no ispitivao navodna krSenja jednog od prava iz stava 3 ¢lana 6 zajedno sa stavom 1 ¢lana 6.
Stoga, da bi dokazao da je doslo do krSenja jednog od njegovih prava na odbranu optuzeni takode mora

da pokaZe dejstvo ograni¢avanja njegove odbrane na pravicnost krivicnog postupka u cjelini.

4.1. Obavjestenje o optuzbi
e Okrivljeni mora biti obavjeSten o optuzbi kako bi mu se omogucilo da pripremi i iznese

odgovarajucu odbranu.

Pravo na informisanje ima za cilj da okrivljenom pruzi konkretne i podrobne informacije o optuzbi koje
su mu neophodne za pripremu i iznoSenje odgovaraju¢e odbrane na sudenju. ,Razlog” za pruzanje
informacija koje su obavezne u skladu sa tackom a) stavom 3 ¢lana 6 se odnosi na navodno pocinjena
djela, dok se ,,priroda“ odnosi na definiciju djela u nacionalnom zakonodavstvu. Sud je u predmetu Pellisier
i Sassi protiv Francuske'! zauzeo stav da je pruzanje potpunih informacija o prirodi i razlogu optuzbe
glavni preduslov za obezbjedivanje pravi¢nog postupka. ObavjeStenje u pisanom obliku nije obavezno
ako je usmenim putem dato dovoljno informacija.!’> Medutim, Sud je zauzeo stav da se informacije
moraju pruZiti na jeziku koji optuzeni razumije.'*®*  Postoji relativno mali obim sudske prakse o pravu na
,nheodloZzno” informisanje. lako se sve relevantne informacije, bilo ¢injeni¢ne bilo pravne prirode, moraju
pruZiti okrivljienom na nacin da mu se da dovoljno vremena da pripremi odbranu, pristup Suda nalaze
da ovaj uslov ne podrazumjeva da se informacije moraju pruziti odmah. Sud je u predmetu Mattoccia

protiv Italije'** ipak zauzeo stav da se osnovne informacije o optuzbi moraju dostaviti najkasnije prije

111 Pellisier i Sassi protiv Francuske, 25. mart 1999.
112 Kamasinski protiv Austrije (1989.)

113 Brozicek protiv Italije (1989.)

114 Mattoccia protiv Italije, 25. jul 2000.
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prvog razgovora sa policijom. Znacajno je napomenuti da je teret na podnosiocu predstavke koji treba

da pokusa da pribavi informacije prisustvovanjem na raspravama i iznoSenjem odgovarajucih zahtjeva.'*®

4.2. Adekvatno vrijeme i uslovi za pripremu odbrane
e Licu protiv kojeg je podignuta krivicna optuzba treba obezbjediti dovoljno vremena i uslova da
se brani tokom krivicnog postupka.

Postoji znacajno preklapanje izmedu ovog prava i prava na pravno zastupanje, prava na obavjestavanje o
optuzbi, kao i opstih nacela pravicnosti u smislu stava 1 ¢lana 6. Kako bi se utvrdila usaglasenost sa ovim
uslovom, neophodno je uzeti u obzir opstu situaciju odbrane, ukljucujuci i branioca, a ne samo situaciju
okrivljenog nezavisnu od ostalog. !¢

Garancija za obezbjedivanje ,,adekvatnog vremenskog perioda“ za pripremu odbrane pocinje da tece
od trenutka kada se protiv lica podigne krivicna optuzba. Test adekvatnosti vremenskog perioda je
subjektivan jer se moraju uzeti u obzir razli¢iti faktori u vezi sa prirodom i sloZenosc¢u predmeta, fazom
postupka i onim Sto je predstavlja rizik za podnosioca predstavke. Sud je u predmetu Campbell i Fell protiv
Ujedinjenog Kraljevstva smatrao da je period od pet dana za obavjestavanje o disciplinskom saslusanju
u zatvoru adekvatan period jer se radilo o jednostavnom predmetu.

Test ,,adekvatnih uslova“” je takode subjektivan jer zavisi od odredenih okolnosti i mogucnosti podnosioca
predstavke. Odredeni uslovi, kao Sto je pravo okrivljenog da komunicira sa advokatom, se mogu smatrati
sustinski znacajnim; medutim, na pravo na sastanak sa braniocem se mogu primjenjivati odredena
ogranicenja. Na primjer, ESLJP je zauzeo stav da domaci sud moZe odbaciti ono Sto je lice optuzeno za
krivicno djelo izabralo ako postoje odgovarajudi i dovoljni uslovi za zauzimanje stava da je to neophodno
u interesu pravde'?. Takode je dozvoljeno da nacionalno zakonodavstvo propise ¢ak i stroZija pravila
za one koji Zele da brane lica pred vrhovnim sudovima.!'® Pored toga, pravo odbrane na pristup svim
informacijama u posjedu tuZioca nije apsolutno; moze se desiti da postoje suprotstavljeni interesi. Oni
mogu obuhvatiti pitanja drzavne bezbjednosti ili potrebu za zastitom svjedoka. U takvim primjerima sud
mora biti uvjeren da su ograni¢avanja prava na odbranu strogo neophodna u okolnostima pojedinacnog
predmeta. Takode su obuhvaceni ,uslovi“ koje zahtijeva odbrana u fazi sudenja. Kao takvoj, odbrani
se mora obezbjediti dovoljno vremena da iznese argumente odbrane, da pozove vjestake, ili da joj se
omoguci odlaganje. Slicno tome, podnosiocu treba obezbjediti dovoljno uslova za pripremu Zalbe Sto
podrazumjeva njegovo pravo da zna razloge sudske presude.'* Presuda Suda u predmetu Korellis protiv
Kipra?° ukazuje da test ne podrazumjeva ,stvarnu predrasudu” prema odbrani koja nastaje kao rezultat
neuspjeha drzave da omogudi pristup ,,uslovima“; umjesto toga, podrazumjeva ,relevantnost” pripreme
odbrane.

115 Campbell i Fell protiv Ujedinjenog Kraljevstva, 28. jun 1984.
116 Krempovskij protiv Litvanije (dec.), 20. april 1999.

117 Croissant protiv Njemacke, 25. septembar 1992.

118 Meftah i ostali protiv Francuske, 26. jul 2002.

119 Hadjianastassiou protiv Grcke, 16. decembar 1992.

120 Korellis protiv Kipra, 07. januar 2003.

63



MONITORING PRAVOSUDNOG SISTEMA CRNE GORE Finalni izvjestaj 1.april 2011-31.jul 2012.

4.3. Pravno zastupanje ili licno zastupanje prilikom odbrane
e Lice protiv kojeg je podignuta optuzba ima pravo da se brani li¢no ili da angazuje advokata. U
odredenim okolnostima postoji pravo na besplatnu pravnu pomoc.

Pravo na zastupanje se odnosi na fazu pretkrivicnog i sudskog postupka. lako to ne podrazumjeva
neogranicen pristup pravnom zastupanju, Sud je u predmetu Salduz protiv Turske'?! ustanovio opste
nacelo prema kojem se okrivljenom, osim u izuzetnim okolnostima, mora obezbjediti pravna pomoc¢
pocev od prvog saslusanja. Ne postoji pravo, kao takvo, na pristup advokatu u svim fazama postupka,
a mogu se uvesti i ogranicenja na broj i trajanje sastanaka pod uslovom da se odmah nakon hapsenja
ispostuje osnovna potreba za pristupom pravnoj pomodi .1?2

Okrivljeni moZe odluciti da se licno zastupa pod uslovom da se radi o slobodnom izboru i da to nije suprotno
interesima pravde. Medutim, ovo pravo nije apsolutno i drzavni organi ga mogu uskratiti ako nacionalno
zakonodavstvo nalaZze da lice ima pravnog zastupnika, posebno kada je navodno djelo ozbiljne prirode.
Drzava ne moZe zahtijevati od okrivljenog da se brani licno; iako je znacajno napomenuti da pravo na
pravnu pomo¢, besplatnu ili neku drugu, ne podrazumjeva apsolutno pravo na izbor branioca. Domaci
sud mozZe postaviti advokata odbrane, a da okrivljeni to smatra nepotrebnim??, dok nije dovoljno da
nadleZni organi samo postave ili dozvole advokatu da postupa. Sud je u predmetu Artico protiv Italije’*
naveo da pravna pomo¢ mora biti ,,prakti¢na i djelotvorna®“, a ne samo ,teorijska i iluzorna“.»
Domaci organi moraju, u odnosu na pitanje besplatne pravne pomodi, uzeti u obzir finansijsko stanje
okrivljenog i interes pravde. To obuhvata razmatranje prirode i sloZzenosti navodnog djela, ozbiljnost
sankcije koja bi se mogla izreéii sposobnost okrivljenog da sebe adekvatno zastupa.'?® Ako okrivljeniima
dovoljno finansijskih sredstava da plati advokata ne uzimaju se u obzir interesi pravde u svrhu pruzanja
pravne pomoci.'?’ Sud je zauzeo stav da interesi pravde moraju biti razmotreni u svakoj fazi postupka.?®
Drzava nije odgovorna za svaku manu advokata odbrane, bilo da se radi o pravnoj pomodi ili ne, jer je
ponasanje odbrane u sustini stvar odnosa izmedu okrivljenog i njegovog branioca.!*® Medutim, ako je
neuspjeh ilinemogucnost, branioca dodjeljenog u okviru pravne pomoci oCiglednaiili je u dovoljnoj mjeri

na nju skrenuta paznja nadleznih drZavnih organa onda su oni u obavezi da intervenisu.'*

121 Salduz protiv Turske (GC), 27. novembar 2008.

122 John Murray protiv Ujedinjenog Kraljevstva, 02. februar 1996.

123 Croissant protiv Njemacke, 25. septembar 1992.

124 Artico protiv Italije, 13. maj 1980.

125 Ibid 31-38

126 Timergaliyev protiv Rusije, 14. oktobar 2008.

127 Campbell i Fell protiv Ujedinjenog Kraljevstva, fusnota 54 u prethodnom dijelu teksta
128 Granger protiv Ujedinjenog Kraljevstva, 28. mart 1990.

129 Artico protiv Italije, 13. maj 1980.

130 Kamasinski protiv Austrije, 19. decembar 1989.
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4.4. Pravo na ispitivanje svjedokal31
e Mora postojati potpuna ravnopravnost stranaka u pogledu ispitivanja svjedoka.

Ovo pravo se odnosi na sudenje i svaki Zalbeni postupak, i uopSteno govoreéi ne odnosi se na pretkrivicni
postupak. To nije apsolutno pravo; medutim, sva ogranic¢enja moraju biti u skladu sa nacelom ,ravnopravosti
stranaka“. Termin ,svjedok” ima autonomno znacenje. Nije ogranicen na lica koja iznose Zivi dokaz na
sudenju. Takode obuhvata vjestake koje pozivaju tuZzilacili odbrana (ali ne i vjeStaka kojeg postavlja sud**?);
saokrivljenog®3; i one koji su dali izjave zabiljeZzene u pretkrivicnom postupku i is¢itane na sudenju.'**
Lica koja tvrde da im je prekrSeno ovo pravo moraju da dokaZzu ne samo da im nije bilo dozvoljeno da
pozovu odredenog svjedoka, vec i da je sasluSanje svjedoka bilo apsolutno neophodno za utvrdivanje
istine i da je Cinjenica da nije bilo sasluSanja ogranicila prava odbrane i pravi¢nost postupka u cjelini.**
Samo se kljucni svjedok tuzioca — odnosno onog ¢iji dokaz se koristi u cjelini, ili u odlucujucoj ili klju¢noj
mjeri u cilju obezbjedivanja donosenja osudujuce presude - moZe pozvati bez dozvole suda. 3¢ Prilikom
odlucivanja da li je odredeni svjedok kljucan ili ne, nadleZni organ mozZe ponekad ispitati kvalitet i
pouzdanost drugih dokaza koji su koriséeni protiv okrivljenog.

Odbijanje klju¢nog svjedoka da svjedoci u izuzetnim okolnostima, kao $to su predmeti koji se odnose na
seksualne prestupe kao $to je silovanje, ili seksualno zlostavljanje djeteta, moze posluZiti kao legitimna
osnova za koris¢enje svjedocenja zabiljezenog u pretkrivicnom postupku bez ponovnog pozivanja svjedoka.
Sud je u predmetu S.N. protiv Svedske?” ustanovio da nije doslo do krienja tacke d) stava 3 ¢lana 6 u vezi
sa osudivanjem nastavnika za seksualno nasilje nad desetogodisnjim u¢enikom. U skladu sa nacionalnim
zakonodavstvom, u takvim predmetima se djeca u ulozi tuZioca rijetko pozivaju da iznesu dokaze pred
sudom zbog traumati¢nog dejstva koje bi to moglo imati na njih, dok je glavni dokaz bio snimljeni video
razgovor djecaka sa posebno obucenim policijskim sluzbenikom. Sud je ustanovio da je za svrhe ¢lana 6
bilo dovoljno to $to branilac podnosioca predstavke nije mogao da prisustvuje razgovoru sa djetetom,

niti je mogao dati policijskom sluzbeniku pitanja koja je odbrana Zeljela da postavi djecaku.

4.5. Besplatna pomoc¢ prevodioca
e Okrivljeni ima pravo na besplatnu pomo¢ prevodioca ako ne mozZe adekvatno da razumije i da

govori jezik suda.

Ovom garancijom se Stite pojedinci koji su veé ,,optuzeni za krivicno djelo” i ona se odnosi na fazu
pretkrivicnog postupka, kao i na kasnije faze. Pravo se takode proSiruje na sve Zalbene postupke. Ovom

odredbom se jamci pravo na besplatnu pomo¢ prevodioca licu koje ne razumije jezik suda, ali ne nuzno

131 Postoji odredeni stepen preklapanja izmedu ovog prava i prihvatljivosti dokaza koja je obradena u odjeljku 3
prethodnog dijela teksta.

132 Brandstetter protiv Austrije, 28. avgust 1991.

133 Luca protiv Italije, 27. februar 2001.

134 Kostovski protiv Holandije, 20. novembar 1989.

135 Butkevicius protiv Litvanije, dec. 28. novembar 2000; presuda od 26. marta 2002; Krempovskij protiv Litvanije, 20.
april 1999.

136 Vidal protiv Belgije, 22. april 1992; Doorson protiv Holandije, 23. jun 1996.

137 S.N. protiv Svedske, 02. jul 2002.
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i pravo na pomo¢ na maternjem jeziku okrivljenog.

Pravo okrivljenog na besplatnu pomodé prevodioca je apsolutno. Ne zavisi od finansijskog stanja okrivljenog.
To znaci da ova usluga ne samo da treba da bude besplatna za okrivljenog tokom sudenja, veé i da domaci
organi ne smiju traziti naplatu tih troskova na kraju krivicnog postupka.*® Ovo pravo takode obuhvata
pismeno ili usmeno prevodenje svih onih dokumenataili izjava u postupku pokrenutom protiv okrivljenog
koje su mu potrebne da bi stekao razumjevanije ili koje je potrebno prevesti na jezik suda kako bi mu se
obezbjedilo pravi¢no sudenje. Medutim, to ne znaci da se moraju pismeno prevoditi sve stavke pisanih
dokazaili zvani¢na dokumenta u postupku.'* Teret je na sudiji u postupku koji treba da pokloni znacajnu
paZnju obezbjedivanju da odsustvo prevodioca neograni¢ava potpuno ucesée podnosioca predstavke u

pitanjima koja su od klju¢nog znacaja za njega. *°

138 Luedicke, Belkacem i Koc protiv Njemacke, 28. novembar 1978.
139 Kamasinski protiv Austrije, 19. decembar 1989.
140 Cuscani protiv Ujedinjenog Kraljevstva, 24. septembar 2002.
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FOREWORD

The justice system reform is undoubtedly one of the most important political, legal and social tasks of
Montenegro. Without an efficient judicial system, it is not possible to establish rule of law in its entirety,
nor is it possible to implement necessary economic reforms. Besides, the success of this reform makes
a conditio sine qua non for accession of Montenegro to the European Union. Monitoring of legislative
practice and case law is one of the ways to contribute to more successful reforms and faster fulfilment
of the EU membership criteria.

The report that you have in front of yourselves is a key result of the project “Justice System Monitoring”
which aims to encourage establishment of an accountable, efficient and transparent justice system in
Montenegro. The project is funded by the European Union and managed by the Delegation of the European
Union to Montenegro. On the basis of the fact that function of a trial, which involves application of the
law to the specific case, is inherently the central part the justice system reform, monitoring included
more than a hundred criminal proceedings conducted before the Montenegrin courts in the past sixteen
months. In fact, we opted for criminal legislation since its implementation illustrates almost all the
challenges and limitations of the reform process and enables resolving of some of the critical issues that
should lead to the fulfilment of visible results in the justice system.

Given the complexity and the number of the monitored cases, dynamics of the work in courts and
circumstances in which the law was applied, it was not easy to use a single methodology for the trial
monitoring task and, particularly, to ensure that it did not impair independence of the courts. In doing
so, we were guided by the fact that the role of civil society in trial monitoring may be observed only in
the framework of procedural rules and that comments may be given in respect of the monitored cases
only after an enforceable decision has been rendered for them. However, monitoring of individual cases
makes it possible to create a certain picture of indicators of a fair trial and functioning of the justice system
since application of the law must be founded on the rule of law principle and it must also correspond to
the legitimate expectations of parties on which the law is applied. In that regard, even a benign breach
of procedural rules may arouse a feeling of legal uncertainty on the side of parties and contribute to a
negative perception of the work of courts.

This report was prepared with the aim to identify main problems and challenges regarding implementation
of innovated criminal legislation. In addition to a potential identification of bias and corruption which
are nowadays most frequently referred to in commenting judicial proceedings in public discourse, our
aim was also to draw attention of the public to the other, equally important matters such as resources
and technical equipment in courts and accountability of other stakeholders for the quality of trials. The
report also contains recommendations regarding certain amendments to the legislative framework and
its implementation in practice, which we deem necessary in order for the envisaged reform of the justice
system to be a source of stable and prosperous social community.

M. Sc Nenad Koprivica, Executive Director, CEDEM
Biljana Braithwaite, Program manager for the Western Balkans, AIRE Centre
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INTRODUCTION

In the past fifteen years, Montenegro has invested significant efforts in the field of justice system reform.
The latest comprehensive reform implemented in 1999-2000 aimed to transform administration and
local government to a citizen oriented service; it also aimed to create an independent justice system as
a guarantee of the rule of law and intended for these two segments, together with the legislative power,
to become an effective and efficient legislative and organisational framework for economic, social and
other processes in Montenegro. The reform which began in 2000 was intensified after the restoration of
independence in 2006. The 2007 Constitution reinforced independent position of the justice system and
the state prosecutor’ s office. The Strategy for the Reform of the Judiciary 2007-2012 was adopted, along
with the Action Plan for its implementation and numerous legal amendments concerning institutional
set-up of the justice system, mutual relations and powers of office holders in the justice system. The main
organisational regulation in the field of justice system, which was adopted in 2000 and which is in still force
after being subject to certain amendments, is the Law on Courts. In addition, the Law on Judicial Council
and the Criminal Procedure Code were also adopted, along with some novelties in the Criminal Code.

Despite the efforts that have been invested, the planned outcomes of the reform have not been completely
achieved which was also noted in the European Commission™ s Progress Reports for 2009 and 2010,
European Commission” s Opinion on Montenegro's Application for Membership of the European Union
and reports of the Council of Europe Monitoring Missions. In fact, the court funding system is still under
the strong influence of executive and legislative authorities; objectively speaking, conditions in which
the courts and judges work do not guarantee independent position which leads to the brain drain of
judicial staff to the other professions, while the system for permanent training of the new staff has not
developed yet, particularly in regard to new regulations. Besides, the justice system in Montenegro is
facing particularly serious challenges such as organised crime, corruption, terrorism and war crimes, as
well as the unresolved social problems and the growing economic crisis.

On the other hand, condition in the justice system has never been given so much space in public media,
while interest of international and domestic public in the issues in law application has never been as
intensive as it is now. Additional ground for such findings is also reflected in the fact that the justice
system has been increasingly subject to open attacks and criticism and other, more subtle, forms of
interference in its independence. Despite formal endeavours in the field of the justice system reform,
interests of political parties are frequently conflicted with the position of independent justice system. The
parties often act in a way which challenges the constitutional principle of the division of powers, while
autonomy of judicial power is called into question. Particularly worrying is the fact that it is impossible
to reach political consensus regarding necessary constitutional amendments which are to contribute to
strengthening of independent position of the justice system in relation to the other branches of power.
Despite increasing influence of the civil sector, which is reflected in the number of criminal charges brought
by NGO and reactions of courts and prosecution offices to the initiatives for criminal prosecution, the
influence of civil sector has still not increased to the extent in which it might produce more significant effect
on resolving the problems mentioned above. In fact, the social scene lacks capable non-party bodies or
non-governmental organisations that would continuously work on promotion of the independent justice
system and would have the capacity to monitor state of play in the justice system; and which would also
propose reform projects and participate in preparation of relevant regulations.
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The flaws in functioning of the justice system mentioned above certainly go back further to the past and
may also be identified as a result of the former bureaucratic and hierarchical model of the justice system
set-up, but also as a result of political and economic turmoil that marked the development of democracy
in the region. In such constellation of relations, the justice system did not have the influence it was entitled
to, since a majority of social problems were resolved outside the institutions of the system, through party
mechanisms and other channels outside the institutions. A large number of inherited backlog cases; state
of war and semi state of war in the surrounding countries which caused institutional crisis and affected
quality and efficiency of the judicial system, as well as an endeavour to establish an autonomous judicial
legitimacy in the conditions involving interaction between several centres of power are only some of the
factors which had a critical impact on the achieved results.

On the basis of the above mentioned, it may be noted that the justice system reform in Montenegro has
never been as dynamic as it is now, while the task of any individual judge who has been entrusted with the
power to adjudicate (iurisdictio est etiam iudicis dandi licentia) and provide guarantees for the lawful and
fair trial has become even more complex. Recent decision of the European Union to open and conclude
negotiations with chapters 23 and 24 highlights importance of the justice system reform for accession
of Montenegro to the European Union. That is why the trial monitoring presents a special challenge,
not only for policy makers in the justice system and judicial officials, but also for the other stakeholders
in society, primarily media and civil society organisations engaged in democratisation and human rights.

The report prepared under the project “Justice System Monitoring Project - Montenegro” includes findings
about the criminal cases observed in the light of Article 6 of the European Convention on Human Rights
which was incorporated in domestic legislation and which inherently represents a recognised professional
standard. However, this report does not deal with all the matters that are relevant for functioning of the
criminal legislation in accordance with the standards set out in the European Convention (such as the
enforcement of court decisions), nor does it seek to provide an assessment of independence, impartiality,
efficiency and transparency of the overall justice system. Purpose of the report is to contribute to
establishing such system by identifying certain normative and factual barriers that affect full respect of
the right to a fair trial and definition of recommendations for their elimination. In fact, the report is based
on the methodology that involves direct presence at the trials, which inherently has some limitations
since it is partly founded on the established facts and partly on subjective assessments/perceptions and
information presented by very parties to proceedings during project activities. Taking into account the
fact that findings and assessments of the monitors may also become subject to political and other types
of assessments, monitoring was primarily directed towards objective indicators and results instead of
the personalities of judges and other stakeholders in proceedings.

The report also includes an overview of relevant case law of the European Court for Human Rights which
serve in a way, to draw a parallel between the Montenegrin legislative framework and case law and
European standards concerning the right to a fair trial. Given that there are no universal solutions which
will be applied automatically on all the cases in practice, the judgments of the European Court for Human
Rights are important as they provide additional interpretations of provisions of the European Convention.
Finally, the case law of the European Court for Human Rights, in addition to the legal weight, also has
political weight because of the ECHR jurisdiction and right to individual applications filed by the Council
of Europe member states which accepted jurisdiction of this court and which enable comparison of the
quality and scope of the respect of human rights in their national justice systems.



Final report on TRIAL MONITORING For the period 01 april 2011 31 july 2012

BASIC REMARKS CONCERNING THE PROJECT

The project “Justice System Monitoring — Montenegro” was funded by the European Union through the
European Union Delegation to Montenegro and was implemented by the Centre for Democracy and
Human Rights (CEDEM) in partnership with AIRE Centre from London in the period from 01 February
2011 until 31 July 2012.

The following were the main project goals:

1. Build capacity of civil society organisations for monitoring criminal proceedings and initiating
changes;

2. Influence judicial policy and case law by collecting, analysing and distributing updated, highly
reliable information about the criminal case law with the aim of identifying the field of reform,
including recommendations for changes;

3. Support painless transition to the new system established under the 2009 Criminal Procedure
Code by analysing and monitoring the activities undertaken so far;

4. Serve as a platform for cooperation between the Government and civil society with the aim of
facilitating and supporting the justice system reform.

Since there is still a certain lack of public confidence in justice and prosecuting systems in the Montenegrin
society, the project also aimed to contribute to a higher level of information among the public regarding
the work in courts, on the basis of the premise that the possibilities for the potential influence on judicial
officials decrease as the social awareness of its importance raises.

Monitoring was entrusted with the monitoring team selected by CEDEM, which included the following
members:

Vladan Buranovi¢, head of the team (for the period from 01 April -31 September 2011)

Daliborka Knezevi¢, head of the team (for the period from 01 October 2011-31 July 2012)

Marija Vuksanovi¢, member

Andrej Popovi¢, member

Trial monitoring began on 01 April 2011. Memoranda of understanding had been signed earlier with the
following:

- Supreme Court of Montenegro;

- Supreme State Prosecutor’ s Office;

- Ministry of Justice of the Government of Montenegro;

Monitoring included all the participants in proceedings:

- firstinstance courts in which proceedings are conducted, for a specific case: high courts in Podgorica
and Bijelo Polje, including special divisions, and Basic Courts in Podgorica, Bijelo Polje, Rozaje, Bar
and Kotor;

- prosecutors representing bills of indictment, including the special prosecutor;

- Police Directorate, regarding the complaints of their work brought in the course of proceedings
and regarding offences that involve overstepping the powers and failure to respect human rights,
for which the bill of indictment has been brought.

- defence attorneys of the accused;

- proxies representing the aggrieved parties;

- expert witnesses;

- media reporting on trials.
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We also note that monitoring included the control of application of certain mechanisms from the Criminal
Procedure Code in practice and assessment of certain legal norms. Opinions on these matters are included
in recommendations.

Monitoring is conducted in relation to the actions of the court, in the phase from bringing the bill of
indictment until adopting the first instance decision.

SUBJECT OF MONITORING

Under Article 6 of the European Convention on Human Rights and Fundamental Freedoms, monitoring
was conducted in relation to the respect of the following rights:

Right to an independent court

Right to an impartial judge

Right to a public hearing

Access to court

Right to use the language one understands
Presumption of innocence

Right to an efficient defence

Right to a trial within a reasonable time
Equality of arms

Lo NOU R WNE

In addition to the above mentioned rights, monitoring also included the following:

1. lllegally obtained evidence
2. Respect of the rights of the aggrieved — victims, and their families
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LEGISLATION

The following are relevant pieces of regulations in the criminal justice field:

Constitution of Montenegro

Criminal Code

Criminal Procedure Code

Law on Liability of Legal Persons for Criminal Offences
Law on Witness Protection

Law on Courts

Law on Expert Witnesses

Law on the State Prosecutor’ s Office

. Law on Attorney Practice

10. Law on Protection of the Right to a Trial within a Reasonable Time
11. Law on Judicial Council

12. Law on Managing Seized and Confiscated Assets

WoONOUAWN R

Judicial function is performed by the Supreme Court, Appellate Court, two high courts, 15 basic courts,
Administrative Court and Commercial Court. Criminal proceedings are conducted before the basic courts
which act as first instance courts in all the cases, while the high courts decide on appeals against the
judgments passed by these courts. High courts are first and second instance courts. The Appellate Court
decides on the appeals against the judgments passed by these courts, where they act as the first instance
courts. The Supreme Court decides on extraordinary legal remedies in the criminal proceedings and always
acts as the court of last resort. Since the subject of monitoring includes criminal proceedings, we will now
elaborate the Criminal Procedure Code to the extent needed for understanding the monitoring activities.

The criminal procedure is governed by the Criminal Procedure Code (Official Gazette of Montenegro
57/09 of 18 August 2009, 49/10 of 13 August 2010) which entered into force in its entirety on 01 August
2011. Since assessment of this code is not the subject of monitoring, we will now focus on several major
characteristics.

The main difference from previous regulations which governed the criminal procedure is reflected in the
fact that investigation (Article 275) has now been entrusted with the state prosecutor, instead of the court
as it was prescribed before entry of this Code into force. On the basis of the fact that the investigation has
significant influence on further course of the proceedings, we should now highlight several circumstances:

a) transferring investigation to the competence of the prosecutor essentially means that the state
authority which is not independent (under Article 134 of the Constitution, the prosecution office
is a unique and autonomous authority, while the Law on State Prosecutor” s Office stipulates in
which situations the prosecutor is not independent) may significantly limit rights and freedoms
of citizens since being under investigation, even without being imposed detention, is a significant
limitation on rights and freedoms. Under the previous Code, the decision on conducting investigation
used to be made by the judge, independently and on the basis of the fulfilment of requirements
for conducting the investigation. Now, the investigation is ordered by the prosecutor, therefore
an authority arranged in hierarchy in which (under Article 110 of the Law on State Prosecutor” s
Office) the high prosecutors give mandatory work instructions to the lower ranking prosecutors. This
means that the Supreme State Prosecutor may ultimately always decide whether the investigation
will be conducted —therefore, instead of independence there is a hierarchical arrangement. Under
CPC, the investigation is initiated by the prosecutor’ s order which may not be appealed. It is

10
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unclear why the appeal is not allowed. Earlier regulations allowed appeal against the decision on
initiating investigation rendered by the investigative judge, while now such appeal is not allowed.
The intention was probably to improve efficiency of investigation and to accelerate its course
which is essentially positive. There is also a valid argument according to which if the investigation
is entrusted with the state prosecutor which is a strictly arranged hierarchical authority, it makes
no sense to lodge an appeal against the order on initiating investigation, except where such
appeal would not be lodged with the court which would then call into question powers of the
prosecutor who conducts investigation — the investigation would not be conducted even though
the prosecutor believes it should be. Finally, since the investigation is conducted in order for the
prosecutor to determine whether to bring an indictment or not (Article 274), there are reasons to
completely entrust the prosecutor with that phase of the proceedings. The practice will certainly
demonstrate advantages and disadvantages of this mechanism; however we believe that the court
should have been included in the initiation of investigation, at least for a certain period of time.
Another important matter is detention, since the detention requirements that had not been laid
down in the previous Code (from 2003) were put in place again. This resulted in an illogical situation
where the existing Code which emphasises exceptional character of the detention allows more
possibilities for imposing it, if compared to the previous one. Furthermore, there is a question
from the perspective of human rights protection as to whether such a significant limitation on
human rights should be allowed without the court decision.

In addition, it is not clear why the right of the accused to file complaint against the bill of
indictment was abolished. According to the existing provisions, the suspects may not intervene
in relation to whether the investigation will be ordered, nor may they intervene in relation to the
bill of indictment that has been brought, at least not in the scope they could have done it earlier.
Let us note the following: according to the earlier legal provisions, the accused was entitled to
file complaint against the bill of indictment for a number reasons defined in Article 282 of the
previous Code: in terms of whether the prosecuted act constituted a criminal offence; whether
there were circumstances that excluded guilt; whether there had been a statute of limitations,
abolition, pardon; whether there was evidence justifying suspicion which was sufficient for bringing
an indictment. According to the existing provisions (Articles 293, 294, 296 and 297), where the
three-judge panel (Article 24 paragraph 7) has found that the court has jurisdiction to conduct the
trial on the basis of a specific bill of indictment (Article 293 paragraph 4) and where it has found
that there are no conditions to dismiss the bill of indictment (Article 294 paragraph 1) it renders
decisions to confirm the bill of indictment. The accused may appeal against such decision only
for the reason involving lack of jurisdiction of the court (Article 293 paragraph 4), while the state
prosecutor and the aggrieved party acting as the prosecutor may appeal in accordance with all
the sub-paragraphs of Article 294 paragraph 1. Therefore, the accused that have no legal remedy
at their disposal during investigation may appeal against the bill of indictment only for the reason
involving lack of jurisdiction — which means that the trial should not be conducted by that court,
but by the other one. The reason for this is also the fact that their rights are limited after the bill
of indictment becomes legally effective to a higher extent compared to the investigation phase
— let us just mention the impossibility to apply for a number of jobs. On the other hand, the
state prosecutor and the aggrieved party acting as the prosecutor may challenge the decision on
dismissal for the reasons related to content and bring about confirmation of the bill of indictment
even though the bill of indictment has been dismissed by the first instance panel. Therefore, the
accused are placed at a disadvantage since they have no effective legal remedy against the bill of
indictment at their disposal.

Decision on punishment without conducting the main hearing is possible for the offences punishable
by three years of imprisonment or less, a fine and other more lenient criminal sanctions and as such it
represents a novelty in the criminal procedure.

11
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Finally, an important novelty is plea bargaining (Articles 300 through 303 of CPC). In the case of criminal
offences for which imprisonment of up to 10 years is prescribed, the accused or the state prosecutor may
propose that a plea bargain be entered into in a way that, should the plea agreement be reached, the
court passes judgment in accordance with that plea. This is a completely new mechanism in our case law.
The court virtually only states that the plea exists and is obligated to pass the judgment in accordance
with that plea. Therefore, the judgment is basically passed by the accused and the prosecutor.

GENERAL PRINCIPLES OF THE CRIMINAL PROCEDURE CODE

General provisions of the Code, Title | and Basic Rules define the goal of the Code and the principles
underlying criminal procedure. We emphasise the principles that are directly connected with the contents
of this report:

a)

b)

d)

f)

g)

Subject and goal of the Code:
The main goal of the Code is to ensure that no innocent person is convicted and that an adequate
criminal sanction is imposed on an offender (Article 1).

Principle of legality:
A criminal sanction may be imposed only by the court of appropriate jurisdiction in the proceedings
conducted in compliance with this Code (Article 2).

Presumption of innocence and in dubio pro reo:

All persons are considered innocent until their guilt has been established by an enforceable
court decision'. Everyone, and public figures and media in particular, is obligated to observe the
presumption of innocence (Article 3).

Rights of suspects and the accused:

Information about the criminal offence and the grounds for suspicion is provided at the first hearing.
They are also informed that they are not obligated to make any statements, and are afforded the
opportunity to make a statement regarding the evidence incriminating them and to present the
evidence in their favour (Article 4).

Rights of persons deprived of liberty:

Information in a language they understand about grounds for deprivation of liberty, right to a
defence attorney, right to inform their family, diplomatic or consular mission if they are foreign
nationals or to inform relevant organisations, obligation to bring them before the state prosecutor
(Article 5);

Prohibition of retrial (ne bis in idem):
No person may be tried again for the same criminal offence, but reopening the proceedings in
compliance with this Code is allowed (Article 6).

Official language in criminal proceedings:

Montenegrin language is official language, while in the areas where a minority nation constitutes
majority the language of the minority is also used. Parties to proceedings use their language or
the language they understand and if that is not possible they will be provided with an interpreter.

1

Judgment is enforceable once it has become impossible to lodge a regular legal remedy against it.

12
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Written communication is in Montenegrin language, while detainees may use their language or
the language they understand, while calls and decisions are also provided to them in that language
(Articles 7, 8 and 9).

Prohibition of use of violence and extortion of a confession:
Prohibition of violence and extortion, and prohibition for the court judgment to be based on the
statement obtained by the use of violence and extortion (Article 11).

Right to defence:

It includes the right of the accused persons to defend themselves in person or with the assistance
of a defence attorney of their own choice, the right to agree with the defence attorney on the
manner of defence, the warning that any statements they make may be used against them as the
evidence, the ex officio defence attorney is appointed in accordance with the Code (Article 12).

Right to rehabilitation and award of damages:
Person who has been unjustifiably convicted has the right to the award of damages and other
rights in accordance with the law (Article 13).

Instruction on the Rights of the Accused or other Participants in Proceedings:

All the state authorities participating in proceedings are obligated to inform the accused about
their rights in order for them not to fail to exercise their right or not to omit to perform an action,
while they are also obligated to inform them about consequences of the failure to act (Article 14).

Right to a prompt trial:

The right of the accused to be brought before the court in the shortest possible time, to be tried
without delays, and the prohibition to abuse the right for the purpose of delay. Detention must
be reduced to the shortest possible time (Article 15).

Principles of truth and fairness, including equality of arms:

The court and other state authorities participating in proceedings are obligated to assess
conscientiously all the evidence and to assess, with equal attention, the pieces of evidence that
incriminate the accused persons and the ones in their favour. The court is obligated to provide
equal conditions for the defence attorney of the accused in terms of proposing, accessing and
presenting the evidence (Article 16).

Free assessment of evidence and illegally obtained evidence:

The existence or non-existence of facts is determined on the basis of free assessment by the judge
(there are no formal evidentiary rules) and the judgment may not be grounded on the evidence
that has been obtained by violations of human rights, constitutional norms and provisions of the
criminal procedure.

13
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MONITORING
GENERAL REMARKS

Monitoring is conducted in a way that involves direct presence of monitors at the trials. Pursuant to the
agreement with presidents of the courts, the monitors announce their presence and it may be said that,
besides temporary lack of technical understanding, the monitors did not face any serious problems during
their presence at the trials. In performing their role, the monitors record their findings, communicate
with all the participants in proceedings, while they also refrain from giving any comments. In parallel
with trial monitoring, they monitor media reporting on trials as well. Furthermore, reports on trials are
submitted to CEDEM and AIRE Centre once a week, while analytical reports are submitted once a month.

Data on the trials are obtained from different sources: weekly schedules of trials in the courts included
in the project; media; direct findings about the trials.

Cases are selected in accordance with instructions given by the project management team; priority is
given to the cases involving organised crime and corruption; criminal offences against humanity and
international law; and other cases involving elements of overstepping the power, particularly those
with the elements of torture, domestic violence cases, criminal offences against honour and reputation,
cases against foreign nationals, while cases involving so-called classic crime, such as the criminal offences
against property and criminal offences against life and limb, were also monitored.

A majority of the monitored criminal offences were criminal offences against official duty, which includes
criminal offences with the elements of corruption and organised crime. In addition to the criminal offences
from this group, the criminal offences with elements of organised crime were monitored in additional 17
cases (criminal association, smuggling, agreement to commit a criminal offence, drug trade).

Two proceedings concerning criminal offences against humanity and international law were also monitored
— these were the only proceedings for criminal offences from this group which were conducted in the
reporting period.

Criminal offences against payment transactions and business operations were monitored in 10 cases as
follows: abuse of authority in economy, abuse of office in business operations, money laundering and
evasion of taxes and contributions.

Criminal offences involving torture and ill-treatment were monitored in four cases, while one case involved
attack on a person in official capacity during discharge of an official duty.

Criminal offences involving insult and defamation were monitored in 11 cases in the early stage of
monitoring, to be more precise up until the criminal offences became decriminalised, while in these
cases it was not the journalists who were charged.

Criminal offence involving domestic violence and violence in a domestic unit were monitored in eight cases.

The other monitored cases included so-called classic criminal offences such as murder, grievous bodily
injury, violent behaviour, theft.

In the reporting period, the monitoring team attended a total of 240 hearings, while 124 cases were
monitored.

14
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OBSERVATIONS OF THE MONITORING TEAM

This part of the report includes key findings of the monitoring team regarding certain aspects of respect
of the right to a fair trial in accordance with the European Convention on Human Rights and Fundamental
Freedoms which provides guarantees to everyone charged with a criminal offence that their rights and
freedoms in the course of criminal proceedings will be protected. Court proceedings may not achieve
required quality without existence of these fundamental guarantees. Findings mentioned above refer
to the principle of publicity, that is publicity of trials, and publicity of the work in courts; principle of trial
within a reasonable time; respect of the presumption of innocence; equality of parties in proceedings (so-
called equality of arms); right to an efficient defence; right to use the language which parties understand;
right to an independent and impartial court; access to court and other matters relevant for trials, such
as informing about the rights and transparency of the work in courts. Due to the fact that the judgments
were not drafted in the proceedings monitored by the monitoring team, except in five cases, and that
the decisions are not enforceable in these cases, free assessment of evidence will be analysed in the
forthcoming period. Any further comments on the proceedings for which enforceable decisions were
not rendered would constitute interference in an independent work of the courts. For the same reasons
that are valid for free assessment of evidence, illegally obtained evidence will be subject of a separate
analysis in the forthcoming period given that the issue involving illegally obtained evidence was often
raised during the main hearings, particularly in relation to application of the covert surveillance measures.

PRINCIPLE OF PUBLICITY
Principle of the publicity of trials

In the case M. R. and others, Podgorica Higher Court, K.br.162/11,> the main hearing was held in the
presiding judge’s office, which was not large enough to accommodate the interested public, so that the
sister of the accused could not be present during the trial.

The same problem was noticed in the case D.R. and others, Podgorica basic Court, K.br. 904/11 2 where
the persons interested in monitoring the trial had no place to sit, and a journalist of a daily newspaper
was allowed to stand in order to be able to follow the course of the main hearing.

The main hearing in the case of the accused Z.D., Podgorica Higher Court, K.br.140/95,* according to the
trial schedule of Podgorica Higher Court, was not published on the website “Sudovi Crne Gore” (Courts
of Montenegro), which is still under construction. This practice can be noticed in the example of other
courts, which also publish partially this kind of information for certain number of trials.

In the case B.V. and others, Podgorica Higher Court, Ks.br.29/11,° the main hearing was held in the
presiding judge’s office, which was not large enough to accommodate the interested public, so that the
mother of one of the accused could not be present, the reason being the fact that the large courtroom
was occupied because of another criminal proceeding which had lasted longer than originally foreseen.
The presiding judge asked the parties to the proceeding whether they agreed for the main hearing to be

2 Criminal act; Attempted unauthorized production, possession and circulation of stupefying drugs from the Article 300
paragraph 2 in relation to the paragraph 1 of the Article 20 of the PC of MNE — Criminal acts against human health

3 Criminal act: Torture and ill-treatment from the Article 167 paragraph 3 in relation to the paragraph 2 related to the
Article 25 of the PC

4 Criminal act; Attempted murder from the Article 30 paragraph 2 item 6 of the PC of the Republic of Montenegro related
to the Article 19 of the PC of the FRY — Criminal acts against life and body

5 Criminal act: Criminal association from the Article 401 paragraph 2 of the PC of MNE — Criminal acts against public order
and peace
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held in the office, and since there were no objections the main hearing was held there.

The main hearing in the case K.br. 416/11,° before Kotor Basic Court, was held one day earlier in relation
to the trial schedule announced on the official website www.sudovi.me. Such discrepancy, that the
information from the trial schedule announced on the official Internet site www.sudovi.me do not
correspond to the trial schedule held by the presiding judges, was noticed in the examples of other
courts, not only with Kotor Basic Court.

As regards the requests for the exclusion of public, there were two such requests during the observed
period. In the case I.R., Podgorica Higher Court, K.br.28/12,” the agents of damaged families suggested for
public to be excluded from the main hearing, justifying the proposal by the need to protect the rights and
the interests of juvenile children of the victims, the late R. and D. The agents stated in their justification
that the procedure was being conducted under public scrutiny and that it was very unlikely that they
would be “spared” the allegations on the manner and the motifs for the perpetration of the subject
criminal act. They particularly invoked the Article 6 of the European Convention according to which the
press and public may be excluded from all or part of the trial, inter alia, in the interests of juveniles or the
protection of the private life of the parties. After the recess, the Panel decided to exclude the public from
the rest of the proceeding, after which all the present, apart from the parties to the proceeding, left the
courtroom. Several days later, the court passed a formal decision to reject the proposal of the defence
for the exclusion of the public. With the fact that the trial panel excludes the public when it assesses that
there exists some of the alternatively prescribed reasons in the CPC and that that decision must contain
concrete explanations on specific reasons or specific reason, the question is raised on which fact the
court based the decision to exclude the public and with what explanation, or rather which of these facts
changed or have occurred causing the proposal to be rejected only a couple of days later.

In the case K.Z., Podgorica Higher Court, br. K.br.86/11¢, the agent of the family of the victim addressed
the court with the proposal for the public to be excluded from the trial, with the explanation that he
was dissatisfied with media reporting. Due to the fact that the agent of the victim, in procedural sense,
may not lodge such proposal, the court asked the same to explain his proposal in more details at the
subsequently scheduled hearing. The court will then consider the same and make a decision ex officio.
Since the agent of the damaged family failed to appear at the scheduled hearing, and did not repeat the
proposal for the exclusion of the public from the rest of the proceeding, the court was not considering
this issue.

PRINCIPLE OF THE PUBLICITY OF THE WORK OF COURTS

During the observation period, several amendments were being noted which essentially enhance the
publicity of the work of Podgorica Basic and Higher Court. They are primarily related to the LCDs placed
in pairs, in the entrance hall of the ground floor and on all the floors of the courts, in order to broadcast
the hearing schedule in civil, on one LCD, and the main hearings in criminal proceedings, on the other.
Also, in the entrance hall on the ground floor visibly placed there are: civil department notice board,
court experts, interpreters and mediators notice board, criminal department notice board and the
enforcement department notice board. Podgorica Basic Court was selected to be the pilot court for the
project aimed at increasing the degree of publicity of the work of the court and given the results to be
achieved it should become the model for the publicity of work of all Montenegrin courts.

6 Kotor Basic Court, the case was registered under the register number K.br.416/11

7 Criminal act: First degree murder from the Article 144,paragraph 1, item 8 of the PC of MNE — Criminal acts against life
and body

8 Criminal act: Murder from the Article 143, paragraph 1, item of the PC of MNE — Criminal acts against life and body

16



Final report on TRIAL MONITORING For the period 01 april 2011— 31 july 2012

RIGHT TO TRIAL WITHIN REASONABLE TIME

In the case P. S. and others, Bijelo Polje Higher Court® first of all we would like to state that the trial
was not conducted within the legal deadline, that the accused who had been detained were released
since the 3 year deadline had elapsed without the termination of the proceeding. Not entering into
the justification of detention, we point out to the violation of the right to trial within reasonable time
irrespective of all the complexity of the case and the number of evidence produced. This is particularly
so with regards to the facts that the provisions of the CPC, especially of the Article 15 dealing with the
urgency of the procedure when the accused are detained, are clear.

In the case L. R. and others, Podgorica Basic Court,” it was noticed that four consecutively scheduled
hearings had been held since procedural assumptions had not been met. Namely, the first hearing was
not held because of the absence of the accused D.D, whose subpoena for the main hearing had been
improperly serviced, as well as of his defence counsel, who had been dully subpoenaed. The second
hearing was not held because the judge attended a seminar, and the accused and one defence counsel
appeared at the new hearing while the second defence counsel informed the judge of his having a trial
before another court. Since the accused D. D. refused to present his defence without the presence of his
defence counsel, new hearing was scheduled where the accused L. R, his defence counsel and the defence
counsel of the second accused appeared, but not the accused D.D. The last of these four hearings was
not held because the agent of the prosecution had altered the factual description of the indictment and
the legal qualification of the act. The main hearing was thus adjourned since the accused used their legal
right to prepare themselves for the final speeches, due to the fact that the indictment had been altered.

During the interview, after the adjourned hearing, with the defence counsel of the accused in the case
R. D. Podgorica Basic Court,* it was pointed out that in the given criminal matter Podgorica Basic Court
had been acting as the first instance court since 31 December 2004, when due to the amendment of the
law, the case was handed over to the competence of Podgorica Basic Court following the investigation
procedure conducted by Podgorica Higher Court. In this multiannual procedure being conducted before
Podgorica Basic Court since then, several presiding judges have been changed, but the procedure has
not yet been terminated. Furthermore, the actions on the perpetration of the criminal act which the
accused is charged with in the indictment, according to his defence counsel, date back to the period
from 1998 to 2003.

In the case D. V. and others, Podgorica Higher Court?, the hearing has been adjourned on two occasions
because of the failure of the Police Directorate to act upon the order for the bringing of the witnesses
before the court, at which the Police Directorate fails to inform the court about the reasons for the
inaction. Also, this is not the case of unjustified adjournment since there are simply no reasons for the
failure to act upon the order.

In the case A.M. and others, Podgorica Higher Courts, the main hearing was adjourned because certain
evidence had been delivered to the defence counsels one day before the hearing notwithstanding the
fact that on several occasions the court urged the Police Directorate for the evidence to be delivered. As
it has been pointed out, the cause for the previous adjournment had been the inaction of another public
authority and unjustified as such, no matter that the court had had to adjourn the hearing.

In the case D.A and others, Podgorica Higher Court,** we point out to the adjournment due to the absence
of defence counsel who had been engaged in another case, at which the court reacted properly by

9 War crime against civilians from the Article 142 paragraph 2 of the PC of FRY

10 Criminal act: Abuse of office from the Article 416 paragraph 5 of the PC of MNE

11 Criminal act: Abuse of office from the Article 416 paragraph 5 in relation to the paragraphs 4 and 1 of the PC of MNE
12 Criminal acts of the abuse of office and embezzlement from the group of criminal acts against office Article 416, paragraphs
1-3 and the Article 420 of the PC of MNE

13 Criminal acts of receiving bribe, offering bribe and abuse of office from the group of criminal acts against office Article
416, Article 423, paragraphs 1-3 and Article 424, paragraphs 1 and 2 of the PC of MNE

14 Criminal act — Attempted or instigated abuse of office in commerce from the Article 276 paragraph 2 in relation to the
paragraph 1 item 5 related to the Articles 20 and 24 of the PC of MNE
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informing the accused of the inappropriateness of such reason. The stated case is considered interesting
also because of the fact that similar issues are discussed in civil procedure which, according to the claims
of the defence counsels goes in favour of the accused. The observation team will continue monitoring this
case, especially with the purpose of seeing the reaction of the participants in the procedure to possible
decisions of litigation courts which might challenge the rationale of the indictment, and to the possible
situations where two public authorities act differently upon the same issue.

The hearing in the case C. N. and others, Kotor Basic Court®, was adjourned because the defence counsel
had been engaged at the congress of the political party which he is a member of. According to the opinion
of the monitoring team, such adjournment is unacceptable.

In the case B. M. and others, Bar Basic Court?¢, we point out to the fact that the accused failed to appear
before the court because they had forgotten of the trial. The judge ordered for them to be brought before
the court. We would like to emphasize here the extreme case of the contempt of the court and that such
behaviour should be sanctioned in a stricter way.

In the case V.N. Podgorica Basic Court,? the court passed the decision by means of which the criminal
procedure against V.N. for the criminal act of violent behaviour from the Article 399 of the PCis separated
from the others, because it is procedurally not sustainable for the same person in the same case be
examined both in the capacity of the victim and the accused. In “V.N.” theft fell within the statute of
limitations.

The annulment of the judgement in the case D. V. and others, Podgorica Higher Court, K.br.7/10,'® and
failure to pass the decision, or the delay of the court to decide upon the requests of the accused and of
the defence, can affect the trial within reasonable time, especially with the fact that it concerns a 2006
case, that the evidence are mostly in the possession of the public authorities or institutions, all the accused
appear regularly at the main hearing, the witnesses are accessible to the court, thus the measures that
the court undertakes pursuant to the CPC are justified, in order for the criminal proceeding to be more
efficient.

In the case of the accused M. M., Podgorica Basic Court, K.br.11/516 " the witness — victim E.K. fail to
appear at the previous main hearing because of which the same was adjourned. The same witness —
victim failed to appear at the newly scheduled hearing, thus the court introduced the measure envisaged
by the CPC and issued the order on forceful bringing of the witness — victim in the criminal proceeding
before the court.

In the case of the accused Z.D. and others, Podgorica Higher Court, K.br.140/95,%° the main hearing was
adjourned because of the absence of the witnesses, but also of the medical court expert. We have the
information that Podgorica Higher Court has been acting in the said case as the first instance court since
21 September 1995. In this sixteen-year long proceeding, several presiding judges have been changed,
but the proceeding has not yet been terminated. The criminal acts the accused are charged with in the
indictment were perpetrated on 22" July 1995. We would also like to mention that the trial against the
accused Z.D. has been conducted in absentia.

The main hearing in the case of the accused S.M., Podgorica Basic Court, K.br.05/1225,?! was adjourned
since neither the accused nor the agent of the prosecution appeared before the court at the scheduled

15 Criminal acts against office: Criminal act: Unauthorized use from the Article 421 of the PC and the criminal act: Embezzlement
from the Article 244 paragraph 3 in relation to the paragraph 1 of the PC of MNE

16 Criminal acts against marriage and family - Criminal act domestic violence from the Article 220 in relation to the paragraph
1 of the PC coupled with the criminal act of threatening security from the Article 168 paragraph 2 in relation to the paragraph
1 of the PC, as well as the criminal act of preventing an official in performing official duty from the Article 375 paragraph 3 in
relation to the paragraphs 2 and paragraph 1 of the PC of MNE

17 Criminal act: Abuse Of office from the Article 416 paragraph 5 of the PC of MNE

18 Criminal act: Abuse of office from the Article 416 paragraph 3 of the PC of MINE (Criminal acts against office)

19 Podgorica Basic Court, the case with the register number K.br.11/516

20 Criminal act; Attempted murder from the Article 30 paragraph 2 item 6 PC of the Republic of Montenegro in relation to
the Article 19 of the PC of the FRY - Criminal acts against life and body

21 Criminal act: Aggravated theft from the Article 240 paragraph 1 of the PC of Ml\i% Criminal acts against property
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time. In relation to the accused, at the previous main hearing the court issued the order for his forceful
bringing before the court, and the authorized officers of the Police Directorate — Bijelo Polje Regional Unit,
informed the court that they had not found the above accused at the address given. It was concluded
that the agent of the prosecution had failed to appear at the main hearing, namely the Deputy Basic
Prosecutor — Podgorica. The latter one appeared with some delay justifying his delay by his representing
the prosecution in another criminal matter which was being conducted at the same time.

In the case P.M., Podgorica Higher Court, K.br.97/11,%2 the witness N.V. failed to appear at the main hearing
at the specified time, for the reason that the Police Directorate had failed to act upon the court order for
the witness to be brought before the court, without informing the court thereof, although within the case
file there is the evidence of the Police Directorate being duly and timely informed of the subject order.

The main hearing in the case D.R. and others, Podgorica Basic Court, K.br. 904/11, was adjourned due
to failure to meet procedural assumptions, since the accused R. R. failed to appear despite being duly
informed by means of the proclamation of the decision from the preceding main hearing.

The accused S.H., Podgorica Basic Court, K.br.716/11,* failed to appear at the preceding main hearing
at the specified time, and since on the day prior to the second main hearing, he was brought before the
court in another criminal matter, he was brought before the presiding judge in order to give his statement
in this case.

PRESUMPTION OF INNOCENCE

In the case A.M. and others, Bijelo Polje Higher Court (see section “Right to impartial judge”), the marked
statements of the judge: “one starts from small things” (from which it results that the accused provides
his livelihood through criminal activities) and that the accused not only has the problem with drugs, but
also with enabling others to enjoy drugs, constitute violations of the presumption of innocence.

During the trial in the case M. G. and others, Podgorica Higher Court,” certain media published the
following allegations in their own interpretation: That the trial would be terminated “with the satisfaction
for victims”; that the case would be conducted in the manner to increase the trust by Croatian society
and their judiciary”. The above statements can be characterized as a pressure on the court as well as a
suggestion of the public for the accused to be sentenced, and the publishing of the same does not favour
the observance of the presumption of innocence.

In the case D.A. and others, Podgorica Higher Court, the article on the trial published by a newspaper, the
heading of which suggests that the accused attempted to earn more than three million euros, constitutes
the violation of the presumption of innocence, due to the fact that one can conclude from the article
that they had attempted to gain profit in an illegal way.

Generally speaking, media reporting in the case S.D. and others, Bijelo Polje Higher Court, is such that
only few media observed the presumption of innocence, especially by bringing in relation the accused and
his brother who had not even been charged in this case. Also, on several occasions the defence pointed
out to the fact that media reporting was such that it created the image of the guilt of the accused, and

22 Criminal act: First degree murder from the Article 144, paragraph 1, item 1-4 of the PC of MNE - Criminal acts against
life and body

23 Criminal act: Torture and ill-treatment from the Article 167 paragraph 3 in relation to the paragraph 2 related to the
Article 25 of the PC

24 Criminal act: Theft from the Article 239 of the PC of MNE - Criminal acts against property

25 Criminal act: War crime against civilians from the Article 142 paragraph 1 of the PC of FRY and war crime against the
prisoners of war from the Article 144 of the PC of FRY

26 Criminal acts: Creating criminal organization from the group of criminal acts against public order and peace; unauthorized
production, possession and circulation of narcotics from the group of criminal acts against human health and money launder-
ing and the group of criminal acts against payment circulation and commercial operations from the Article 268, paragraph 4
in relation to the Article 49 paragraph 1 of the PC of MNE Article 416, paragraphs 1-5 of the PC of MNE, Article 300 of the PC
of MNE and the Article 268, paragraph 4 in relation to the Article 49 paragraph 1of the PC of MNE.
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that the court could not adjudicate independently under such pressure.

In the case “M” with the accused B.B., B.J., A.M. and M. F., Podgorica Higher Court — Special Department
for Criminal Acts of Organized Crime, Corruption and War Crimes, this presumption was not observed
since the outcome of the proceeding was prejudiced in relation to the accused A.M. In the rationale of the
decision on the extension of detention it reads: “it is certain that in the subsequent part of the proceeding
he would be convicted for serious criminal acts he had been charged with”, which constitutes flagrant
violation of the presumption of innocence. In this way, the court “finds” the defendant guilty prior to
having his guilt proven in accordance with the law. The stated decision was annulled with the decision of
the Constitutional Court of Montenegro Uz-1ll br.464/11 which adopted the constitutional complaint and
annulled the decision of Podgorica Higher Court, Kv.br. 573/11, dated 22™ June 2011 and the decision
of the Court of Appeals of Montenegro, Kz.br. 497/11, dated 5 July 2011 in relation to the appellant.

The presumption of innocence was also violated in the case D.V. and others, Podgorica Higher Court,
K.br.7/10,7 by the court expert, who on several occasions entered into discussion with the accused after
being asked questions by the same, responding that he had written everything in his report and that
“everything was clear”. Sometime later to the question of the defence if he had given the finding and the
opinion on the basis of the original financial documentation, the expert gave a negative answer, saying
that in the material he had received in order to compile the finding and give his opinion, there had not
been all originals, in fact some examined documents had been copies. Responding to the accused that
“everything was clear”, with the fact that a part of the examined documentation had not been original,
which is beyond the rules of the profession, the expert clearly expressed his view, rather his opinion
related to the responsibility of the accused. In one of numerous arguments between the expert and the
defence and the accused, he stated that “there was no documentation in the Supreme Court for the
entire year, and the same individuals continued working”, he said that it was the “same as when one ties
a goat to guard cabbage”, alluding to the accused D. V. We would like to underline that the stated expert
statements were not put into the record, neither a warning was issued to the expert.

In the case “M”, Podgorica Higher Court, Ks.br.33/10, the media — daily newspapers violated the
presumption of innocence by publishing the article on the trial, with the violation of the presumption
visible in the heading itself which read “Civilians and Prisoners of War Ill-treated”.

In the case M. R. and others, Podgorica Higher Court, K.br.162/11,> the accused R.M. stated at the main
hearing that the article in the daily newspapers from 28™ February 2012, under the heading: "Smuggled
Drugs alongside the Teak Wood”, violated the presumption of his innocence.

EQUALITY OF THE PARTIES TO THE PROCEEDING - EQUALITY OF ARMS

In the case $.D. and others, Bijelo Polje Higher Court®, the defence emphasized several times at the
beginning of the trial and during the main hearing the issue of the right to efficient defence and to the
equality of arms. At the very beginning, the defence pointed out that they had been serviced a series of
evidence in the possession of the prosecution even from the time of the investigation. They also pointed
out that the defence counsels were unable to have undisturbed contact with the defendants during the
period of detention — that the premises lacked proper conditions, that they were separated from the

27 Criminal act: Abuse of office from the Article 416 paragraph 3 of the PC of MNE (Criminal acts against office)

28 Criminal act: War crime against civilians from the Article 142 paragraph 1 of the PC of FRY and War crime against the
prisoners of war from the Article 144 of the PC of FRY.

29 Criminal act: Attempted unauthorized production, possession and circulation of stupefying drugs from the Article 300
paragraph 2 in relation to the paragraph 1 of the Article 20 of the PC of MNE - Criminal acts against human health

30 Criminal acts: Creation of criminal organization from the group of criminal acts against public order and peace; unauthor-
ized production, possession and circulation of stupefying drugs from the group of criminal acts against human health and
money laundering from the group of criminal acts against payment circulation and commercial operations from the Article
268, paragraph 4 in relation to the Article 49 paragraph 1 of the PC of MNE, Article 416, paragraphs 1-5 of the PC of MNE,
Article 300 of the PC of MNE and the Article 268, paragraph 4 in relation to the Article 49 paragraph 1 of the PC of MNE
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defendants by means of a glass barrier and that they were unable to have undisturbed contact with the
defendants during the trial.

The Panel Chair refused this proposal and started with the proceeding. This decision was mainly based on
the statement of the accused D.S. himself, who responded positively to the question about his readiness
to present his defence. When one has in mind total discord between the defence counsels and this
accused (the defence counsels claim that the accused is unable to present his defence, and the accused
responds positively to such answer) the question of the efficiency of the defence is raised. However, the
observation team considers that the justification of the court to initiate the main proceeding is disputable,
to say the least. Namely, the accused, who has been already detained for 9 months, can hardly wait for
the main hearing to start, and on the other hand, he cannot be familiar with the provisions of the criminal
procedure, and it is unlikely that he can be aware of what he states once he starts giving his statement, if
his defence counsels are not at least familiar with all the evidence. We think that the court should have
instructed the accused to consult his defence counsels, which was its duty pursuant to the Article 14 of
the CPC, especially with the view of the fact that in the continuation of the main hearing the Panel Chair
informed the defence that it would be possible for them to have undisturbed contact with the accused
whilst he is in detention facility, as well as that they would have the evidence serviced which they claimed
not to have received, and one part of the evidence was handed over to them at the main hearing, but
only following the examination of the accused. In this way, the question is raised of the right to efficient
defence and especially the right on the equality of the parties to the proceeding, i.e. the equality of arms.

Furthermore, the Panel Chair addressed the accused on several occasions by using his first name, or
often by using his brother’s name. When this information was made public, Bijelo Polje Higher Court
reacted by issuing the communiqué which sounded strange to say the least. Namely, in the first part of
the communiqué (the section concerning the behaviour of the judge) it reads that the judge did nothing
to exceed his authorities in the proceeding, nothing that would undermine his professionalism and good
behaviour, and that he addressed the accused in the above manner due to the pressure created in the.
However, immediately afterwards it reads: “The President of the Supreme Court, immediately upon
finding out of the publishing of the recording from the trial in the media, requested from the President
of Bijelo Polje Higher Court to talk to the presiding judge and to warn him to use legal terminology in
the continuation of the trial, which was done in the concrete case and which suggestion and critique
was acknowledged by the judge”. Therefore, had there not been the reaction of the President of the
Supreme Court, there would have been no criticism either, since it is obvious that Bijelo Polje Higher
Court considers that the Panel Chair made no mistake whatsoever. Legal terminology, thus also the
terms: “accused” and “charged”” were established exactly because of the principle of equality and every
individual in such position should be addressed using the above terms. Different conclusions can be made
out of such behaviour of the judge, as well as in every case the law is not complied with.

Finally, even in this case here was a discussion on the recording the statements into the minutes, and the
defence counsels insisted on the questions being put into the minutes, which does have its own logic:
how can the appeal refer to the fact that the court allowed the answer to an illegal question, if there is
no such question in the minutes (main hearing from 19* July 2011).

The problem was noticed in the case “M”, against M. M.G., |. M.G., Spiro S.L., B. M.G., I. D.M. and Z.
M.T., Podgorica Higher Court, Ks.br.33/10,** where the defence emphasized the abuse of the right by the
deputy special prosecutor for organized crime and war crime, which behaviour is contrary to the decision
of the Court of Appeals, which annuls the judgement of the Higher Court and returns the case to the
first instance court for retrial in the part related to the criminal act of war crime against the prisoners of
war. The defence in the stated case considers that the deputy special prosecutor abuses his rights and
authorities so as to convict the accused for the criminal act of the war crime against the prisoners of war.

31 Criminal act: War crime against civilians from the Article 142 paragraph 1 of the PC of FRY and War crime against the
prisoners of war from the Article 144 of the PC of FRY.
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In the case “Z”, Podgorica Higher Court, Ks.br. 8/11,* the defence emphasized on several occasions that
the behaviour of the court put them in an unfavourable position in relation to the indictment, for the
reason that almost all the proposed evidence of the defence had been rejected, with the explanation,
amongst other things, that the first finding of the financial expert had been compiled upon the proposal
of the defence, for the needs of the Higher State Prosecutor and the initiation of the investigation, that
the supplementary finding had been compiled upon the proposal of the agent of the victim, and that
the proposal of the defence for the finding and the opinion to be prepared by an independent audit
institution had been rejected. We considered as purposeful to point out to the allegations of the defence
that the subject finding is contradictory. Namely, the balance sheet and the profit and loss account of
the D.0.0.”Z. 1.” were not serviced to the expert, although the latter refers exactly to these sources. The
stated practice is inadmissible and should be severely sanctioned.

In the same case, the court acquainted the parties with the letter of the investigating judge of Belgrade
Higher Court dated 20" March 2012, upon the letter rogatory of Podgorica Higher Court, Ks.br.8/11 dated
31 January 2012, with regards to the examination of the witness S.M., in which letter the investigating
judge states that S.M. is not accessible to Serbian authorities. In the same case, the defence pointed
out to the violation of the right to the equality of the parties — equality of arms, since the prosecution
in Moscow had examined three witnesses from the stated case without the presence of the defence
counsels. The defence counsels requested for the examination to be done via video link, in order for the
defence to have the opportunity to pose questions to the witnesses, which proposal was rejected by the
court due to inaccessibility. However, according to the letter of the General Prosecution of the Russian
Federation, serviced upon the letter rogatory for the extension of the international legal aid in the subject
criminal matter, with regards to the examination of one of the witnesses, V. L., the conclusion is that he
is not accessible to Russian authorities. For these reasons, it was decided that in the examination of the
witnesses S.M. and V.L. would not be presented as evidence.

In the case M.G. and others, Podgorica Higher Court - Special Department for the Criminal Acts of Organized
Crime, Corruption and War Crimes, Ks.br.08/09,* the accused and the victims used their right to pose
guestions to the witnesses and to object to their statements. On the occasion of the examination of the
witness G., the accused N. was warned on two occasions for asking suggestive questions and needed
to reformulate the same, since they were related to the subjective attitude of the witness towards the
subject facts, and not to his knowledge about the same. After the accused N. had addressed the court
wishing to pose another question to the witness, the Panel Chair responded to her that she had no right
to ask further questions, that this right had been used in the previous round. The defence counsel of
the accused N. objected to this decision of the Panel Chair, with the explanation that the accused might
not be denied the right to pose questions, and that the court would decide whether the same would be
permitted or not, and whether the answer would be allowed.

32 Criminal acts: against R. K. —the Mayor of Budva Municipality for the criminal act —Abuse of office from the Article 416
paragraph 3 in relation to the paragraph 1 and the Article 416 paragraph 1 of the Penal Code, D. M. — the Vice-Mayor of
Budva Municipality, for the criminal act - Abuse of office from the Article 416 paragraph 3 in relation to the paragraph 1 of
the PC, D. P. —a member of Montenegrin Parliament, D. Z., S. D., S. V., S. T, N. S., M. K. for the criminal act - Abuse of office
through offering assistance from the Article 416 paragraph 3 in relation to the paragraph 1 related to the Article 25 of the
PC, D.S., the owner and the executive director of the enterprise “M.” DOO Budva, for the criminal act — Abuse of authorities
in commerce from the Article 276 paragraph 2 in relation to the paragraph 1 item 5 of the PC, and the criminal act — Abuse
of office through instigation from the Article 416 paragraph 1 in relation to the Article 24 of the PC, M. M. for the criminal
act — Abuse of office through instigation from the Article 416 paragraph 1 in relation to the Article 24 of the PCand N. P. —
the executive director of the enterprise “Z. 1.” DOO Budva, for the criminal act — Evasion of taxes and contributions from the
Article 264 paragraph 3 in relation to the paragraph 1 of the PC

33 Criminal act: Abuse of office from the Article 416 of the PC of MNE - Criminal acts against office, against: M. G., the
executive director AD L. B., I. T. financial director, Z. O., Trade Union president L. B., A. L., chief road transport dispatching
officer, S. J., cashier, M. M., cashier operations officer, Z. V., payment calculation and cashier operations officer, R. P., head of
the department for financial operations and payment collection officer in financial sector, Z. N., applications designer, D. P.,
head of the financial working unit, R. D., cashier
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In the case D.V. and others, Podgorica Higher Court, K.br.7/10,* the defence pointed out on several
occasions, and submitted evidence that on the occasion of the seizure of the documentation by the police
there had been serious omissions, since the documentation had not been clearly specified, thus it was not
known which documents had existed there. The fact that there was no list of the subject documentation
could open the possibility for the abuse of the same. The accused D.V. stated that three persons had
been in the possession of the access code for the system for the approval and withdrawal of money, and
not only her, and she asked the court to see into that. The court, however, did not deliberate upon that.

RIGHT TO EFFICIENT DEFENCE

In the case P. S. and others, Bijelo Polje Higher Court, the court also refused to put into the minutes
ad litteram the proposal of the defence counsel for exclusion, and there was also a dispute on inserting
the statement of the accused (the main hearing held on 20" May 2011). In all the provisions of the CPC
related to compiling minutes, as a rule the persons conducting the interrogation or examination enters
the statements into the minutes. Because of that, there is always a possibility to have discord about what
was actually said, especially when long statements are concerned.

Despite the statement of the witness — victim in the case S. I. and others, Podgorica Basic Court,* not
to join the criminal prosecution, the defence counsel of the accused, without prior consultation with his
client, after having been absent from the main hearing for half an hour upon his own request, with the
justification that the defence in that criminal matter was not mandatory, starts examining the witness-
victim, who states that he wishes to join the criminal prosecution and sets the property claim solely
because he was annoyed by the questions posed by the defence counsel.

The ex officio defence counsel in the case F. M. and others, Bijelo Polje Basic Court (the main hearing
held on 215 June 2011),* did not know the identity of the accused he was supposed to defend. Namely,
he stated that he was the defence counsel of the accused C.G. after which the presiding judge warned
him that he was in fact the defence counsel of the accused R.D. and concluded that “the lawyer had
obviously come unprepared to the trial and that he did not become familiar with the case for which he
had been appointed ex officio defence counsel”.

The defence counsel in the case L.H., RoZaje Basic Court,*” during the main hearing used the opportunity
to pose questions to the witnesses only once, did not have any objections to the presented evidence, and
finally, in the part related to the supplement of the evidence presenting procedure, suggested only one
person to be examined as a witness, although he should have known that the same person could not be
examined because he/she participated all the time at the main hearing, at the defence of the accused
and at the examination of witnesses.

In the case D.S., Bijelo Polje Higher Court — Special department for criminal acts of corruption, organized
crime, terrorism and war crimes, Ks. br.16/10,* the agent of the prosecution posed one and the same
guestion to the witness on several occasions, the ones which this witness had previously unambiguously
responded to. This way of withess examination directed towards obtaining a more favourable response
in favour of the prosecution, constitutes an example of bad practice which should be prevented by the
court in order to protect the witness which did not happen in the case concerned.

34 Criminal act: Abuse of office from the Article 416 paragraph 3 of the PC of MNE (Criminal acts against office)

35 Criminal act: Torture from the Article 167 paragraph 3 in relation to the paragraph 2 of the PC of MNE

36 Criminal act: Violent behaviour from the Article 399 of the PC of MNE

37 Criminal act: Aggravated theft from the Article 240 paragraph 1 item 1 in relation to the Articles 49 and 23 paragraph 2
of the PC of MNE

38 Criminal acts: Creation of criminal organization - Criminal acts against public order and peace, Unauthorized production,
possession and circulation of stupefying drugs - Criminal acts against human health and Money laundering - Criminal acts
against payment circulation and commercial operations - PC of MNE
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Pointing out to legally invalid evidence

Due to the fact that the issue of legally invalid evidence was raised in a large number of the observed
cases, we consider it necessary to pint out to certain views of the defence according to the same:

During the proceeding in the case M. G. and others, Podgorica Higher Court,* upon the proposal of the
defence the court put aside the certified Xerox copies of the minutes on the examination of witnesses
before a court in the Republic of Croatia. Acting upon the appeal of the prosecutor, the Court of Appeals
reversed the judgement of the presiding panel and decided that these statements could be read and
used as evidence in the proceeding. Since the proceeding has not been terminated with an enforceable
judgement, the observation team did not enter into the merit of this issue, but it pointed out that the
practice would have to be harmonized and the views of lower and higher courts on this issue identical.
In the further proceeding, upon the proposal of the defence some documents were taken out of the
case file as legally invalid evidence, but the Court of Appeals annulled the decision on setting aside some
documents from the case file, i.e. the certified Xerox copies of the statements given in Croatia.

When deciding on the manner of the presentation of evidence in the continuation of the evidence
presenting procedure in the case P. S. and others, Bijelo Polje Higher Court, when deciding on the proposal
for the evidence presenting procedure to be continued with the reading of the witness statements given
directly to the minutes at the preceding main hearing and the reading of the expert’s report (which
evidence had been presented at the previously held main hearing, before a different panel) the court
was deliberating on this proposal prior to the examination of all the parties (during the recess in the main
hearing so that decision can be made on the proposal for the fining of one of the defence counsels, prior
to the examination of the defence counsel of the accused P.S.). Such behaviour is contrary to the Articles
329 and 356 of the CPC, i.e. 317 and 345 of the then effective CPC.

The problem of legally invalid evidence was also emphasized in the case Z. A. and others, Podgorica
Higher Court. Upon the proposal of the defence, the court decided to set aside one part of the case file
compiled in Switzerland, since on the occasion of securing the same legally prescribed procedure had
not been observed, by which the effective standards and national regulations in the case concerned
were observed.

In the case of the accused D. R., Podgorica Higher Court, K.br.10/2010,* the minutes were read at
the main hearing on the identification of the suspect, which the defence insisted on being set aside
from the case file as legally invalid evidence since it had been obtained contrary to the provision of the
Article 115 of the CPC. In this specific case, the minutes read that together with the suspect there were
employees of the police at the identification. The letter sent by the police confirms these allegations, but
that these employees had not been involved in the examination of the suspects or directly connected
with the activities in the police. However, the very fact that the accused recognized police officers in the
identification line up points out to the violation of the CPC. Because of that, this piece of evidence would
have to be set aside from the case file as legally invalid evidence.

Prior to delivering the final speeches in the case “Z”, the defence submitted to the court the proposal
for the evidence presenting procedure to be supplemented, i.e. the finding and the opinion of the audit
house from Belgrade - doo. “P. S.”. The Deputy Special Prosecutor objected to the presentation of this
kind of evidence, for the reason that it had been submitted in the form of a Xerox copy, as well as for
the reason that during the procedure a court expert had already been engaged who already presented
his finding and the opinion. The court announced half an hour recess in order to inspect the proposed
evidence. The court accepted the prosecutor’s objection after having inspected the proposed evidence.
However, in the case “D.V.”, Podgorica Higher Court, the expert gave his finding and opinion on the basis of

39 Criminal act: War crime against civilians from the Article 142 paragraph 1 of the PC of the FRY and War crime against
the prisoners of war from the Article 144 of the PC of the FRY

40 Criminal act; First degree murder from the Article 144 paragraph 1 of the PC of MNE and Assistance offered to perpetrator
after committing a crime from the Article 387 paragraph 3 of the PC of MINE - Criminal acts against life and body
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the documentation which had partly been composed of the copies and not the originals. To the question
of the defence counsel of the accused D.V. the expert confirmed these allegations. Pursuant to the
abovementioned, we can conclude that the court acts differently in different cases. This raises the issue
of the work of court experts, the procedure for their appointment and dismissal, and the harmonization
of the laws with the valid standards.

In the case against the accused J. M. and others, Podgorica Higher Court, K.br.2/11,*' the Inspector of
the Police Directorate Regional Unit — Department for the fight against drugs and smuggling testified at
the main hearing, during the continuation of evidence presenting procedure. Namely, he had been the
one to interrogate one of the accused, i.e. R. B., in the presence of his ex officio defence counsel. The
witness underlined that he had not interrogated the accused S. M., that in the R.B. interrogation minutes
had a technical error in the sense that the interrogation had been conducted by the inspector with the
similar name, rather with only one letter difference, and that the person with such name, according to
the information he had, was not employed by the Police Directorate Regional Unit — Department for the
fight against drugs and smuggling. The accused S. M. objected to the witness statement, in the sense
that he had interrogated him in the office. The accused R. B. denied his presence in then detention
premises, as the minutes read. Instead he said that he had spent two hours in the office and that during
the interrogation the inspector never communicated him his rights. The court passed the decision to
exclude from the case file the minutes on the interrogation of R. B. as legally invalid evidence and to
inspect the notebook which was proposed as a piece of evidence by R. B.

The accused B. Z., Podgorica Higher Court, K.br.145/11,* submitted a request to the court for the
correction of the minutes from the main hearing held on 20" December 2011 in relation to the statement
of the witness V. R. The agent of the damaged family considers that due to the fact that 2 months have
elapsed, it cannot be precisely determined what the witness V. R. had stated in his statement at the
previous main hearing, without it being entered into the minutes. After a recess, the court decided to
sustain the request of the accused and of the defence and decided to subpoena the witness V.R. for the
extended evidence presenting procedure in order for the same to specify the context and the course
of events with regards to his statement. The defence counsel objected to the lack of technical means —
LCDs where all the parties to the proceeding would follow the notes from the main hearing being put
into the minutes. The defence counsel having submitted new evidence to the court — copies of the Daily
Bulletin of the Police Directorate and three official notes, the agent of the damaged family opposed the
presentation of these pieces of evidence, considering that the same had been collected contrary to the
CPC. Then, the court decided for the proposed evidence to be obtain through official channels for the
continuation of the evidence presenting procedure.

In the case S. B. and others, Ks.br.1/12%, the defence also objected to the validity of the listing of
telephone calls obtained with the use of secret surveillance measures, with the explanation that the
same had been delivered to the defence in 2 different formats and that it could be seen from them that
they were up to 4 years “old”, as of the perpetration of the subject criminal act. This should not be the
case when one has in mind legal provisions that had been in force at the time of the collection of these
pieces of evidence, which imposed the obligation upon the mobile operators to keep such data for the
period of 2 years at the most.

In the case I. R., Podgorica Higher Court, K.br.28/12,* the defence stated that it had knowledge of the

41 Criminal act; Attempted unauthorized production, possession and circulation of stupefying drugs from the Article 300
paragraph 2 of the PC of MNE - Criminal acts against human health

42 Criminal act: Murder from the Article 143 of the PC of MNE - Criminal acts against life and body

43  Criminal acts: Murder from the Article 143 of the PC of MNE and the Article 143 in relation to the Article 24 of the PC of
MNE, Causing general danger from the Article 327, paragraph 1 of the PC of MNE; Extortion from the Article 250, paragraph
1 of the PC of MNE

44  Criminal act: First degree murder from the Article from the Article 144, paragraph 1, item 8 of the PC of MNE Criminal
acts against life and body
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Panel Chair, outside the main hearing, ordering the investigating action of expert examination of the
device with a SIM card, of “BMW” make, which action had not been performed during the prosecution
led investigation stage nor proposed in the indictment, which the monitoring team was not able to check
until the conclusion of the report.

RIGHT TO INDEPENDENT AND IMPARTIAL COURT

The observation team did not notice direct evidence of illegal influences on the court except in the case
R.K. and others, Podgorica Higher Court*, where several accused were charged with several criminal
acts, mainly from the group of criminal acts against office. Prior to the beginning of the main hearing,
the defence counsels informed the court that the Constitutional Court of Montenegro had accepted
their initiative and annulled the decisions on the extension of detention against certain accused and
they insisted on their immediate release. Not elaborating on the justification of the decision of the
Constitutional Court, the question is raised how is it possible for the defence counsels of the accused to
get hold of the original of the decision prior to it being delivered to the Court of Appeals, whose decision
on detention was abolished, or to Podgorica Higher Court. Every communication in such situations goes
through first instance court. The main hearing was interrupted and continued on the next day when the
criminal panel pronounced detention against the accused for the same reason as before. During the
main hearing, the detention was suspended by the Court of Appeals which acted upon the appeal to
the decision of the Higher Court. In the meantime, due to the proposal for the exclusion of the presiding
judge and the president of Podgorica Higher Court, the hearing was interrupted and continued after the
exclusion proposal was rejected. It must be said that all the happenings related to the extension and
the suspension of the detention leave an unpleasant picture on the behaviour of public authorities in
an exceptionally complex and socially interesting case. The extension of the detention by the Higher
Court and its new suspension by the Court of Appeals can lead to the suspicion that the courts had been
under influence, especially the Court of Appeals which passes two different decisions on the basis of the
completely identical factual situation.

In the case R.K. and others, Podgorica Higher Court, there was a discussion as to whether the statements
of the participants in the procedure are faithfully recorded into the minutes, there was also a discussion
between the prosecutor and the defence as to whether certain evidence can be presented to the accused
on the occasion of the interrogation, and there was loud commenting on the questions and answers,
interruptions, numerous warnings. The Article 321 of the CPC clearly prescribes the authorities and the
duties of the Panel Chair, or presiding judge in the case of the violation of procedural discipline: warning,
fine, removal, and it is not clear why the court failed to apply the provisions of this article. One of the
defence counsel stated that he was not afraid of the warning pronounced by the court after which,
according to the opinion of the observation team, he should have been removed from the courtroom
immediately with the denial of the right to reappear in the proceeding, since such a statement means
that he will continue to behave in this way, which proved to be so during the proceeding but also without
consequences.

In the case M. G. and others, Podgorica Higher Court - Special Department for Criminal Acts of Organized
Crime, Corruption and War Crimes, Ks.br.08/09,% on the occasion of the examination of the witness G.,

45 Criminal acts against office: Abuse of office from the Article 416 paragraph 3 in relation to the paragraph 1 and the Article
416 paragraph 1 of the Penal Code, Abuse of office Abuse of office from the Article 416 paragraph 3 in relation to the paragraph
lof the PC, Abuse of office through offering assistance from the Article 416 paragraph 3 in relation to the paragraph 1 related
to the Article 25 of the PC, Abuse of authorities in commerce from the Article 276 paragraph 2 in relation to the paragraph 1
item 5 of the Penal Code, Abuse of office through instigation from the Article 416 paragraph 1 in relation to the Article 24 of
the PC, Evasion of taxes and contributions from the Article 264 paragraph 3 in relation to the paragraph 1 of the PC.

46 Criminal act: Abuse of office from the Article 416 of the PC of MINE - Criminal acts against office, against: M. G., Executive
director of AD L. B., I. T. Financial director, Z. O., Trade Union President L. B., A. L., Chief Road Transport Dispatching Officer, S.
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the Secretary to the Financial Director, the defence counsel of the accused T., objected to the questions
posed by the Panel Chair, which questions concerned the regime of passing and dispatching decisions
covered by the indictment. This is because the defence counsel considered that the witness, although
duly acquainted with the rules and duties of the witnesses, and the Article 111 of the CPC, by responding
to the questions asked, could have exposed herself to possible criminal responsibility, with the fact that
she is legally incompetent, and that she could not assess if she should refrain from responding to the
guestion or not. Following the objection of the defence counsel, the Panel Chair withdrew the question
and instructed the witness once again not to testify on certain circumstances and on the conditions under
which she can do it. It is important to emphasize that in relation to the above the prosecutor placed no
objection.

In the case V.L. and others, Podgorica Higher Court, K.br.206/11, the defence pointed out to the decision
of the Supreme Court of Montenegro, which acted as the third instance court upon the appeal to the
second instance judgement. By the time this report was concluded, the monitoring team was not able
to inspect the judgement of the Court of Appeals upon the request for the free access to information.

The case D.V. and others, Podgorica Higher Court, K.br.7/10,* leaves the space for suspicion in the
independent and impartial court. It should be particularly stressed that the experts sits in the courtroom,
next to the prosecutor, all the time during several hearings. The defence was pointing out to this, however,
the explanation of the Court President was that he had to be there in order to be able to respond to the
guestions and clarify the finding and the opinion given. However, the expert was present in the courtroom
even when other pieces of evidence were being presented, and on 30" November 2011 he was present
when the witness D. G. gave his testimony, where his presence had not been necessary. All this can raise
the issue of the impartiality of the court in the specific case.

ACCESS TO COURT

First of all, it should be underlined that the condition of the buildings and the premises in which trials are
held is generally dissatisfying. In Bijelo Polje and Podgorica, the higher courts share the buildings with
other courts (in Bijelo Polje with the Basic Court, in Podgorica with the Court of Appeals and the Supreme
Court). The trials are mostly held in the offices which are inappropriate and constitute a special form of
the restriction of publicity. The majority of courts have no connection with the detention facilities, so
that the detainees are brought and conducted through the building accompanied by prison guards and
the police. The courts become crowded because, besides the participants to the proceedings there are
also other persons present. The behaviour of the court personnel that provide security to the building
and control the present persons is inconsistent and varies from the partial absence of the control (for
instance, in Bijelo Polje the doormen very often do not ask any question) to very strict control (for
instance, in Podgorica Higher Court), at which it should be mentioned that in the communication with
the parties they behave professionally. Not in a single court are there special premises for the witnesses
and the premises for the persons brought before the court, even if they exist are small and inappropriate.
This creates the opportunity for the accused and the witnesses to communicate in the hall, which might
raise the issue of the validity of their subsequent testimonies. In certain court buildings the problems
of the functionality of the restrooms for the parties, which is unacceptable in the places where great
number of people assemble. The infrastructure is particularly bad in Podgorica Basic Courts, or at least
particularly visible, since this is the court with the largest number of cases, and by that with the largest
number of parties. A number of courtrooms were turned into offices, and a number of offices in which

J., cashier, M. M., Cashier operations officer, Z. V., Officer for the calculations of wages and cashier operations, R. P., Head of
financial operations service and payment collection officer in financial sector, Z. N., applications designer, D. P., Head of the
financial working group, R. D., cashier

47 Criminal act: First degree murder from the Article 30 of the PC of the FRY — Criminal acts against life and body

48 Criminal act: Abuse of office from the Article 416 paragraph 3 of the PC of MNE (Criminal acts against office)
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trials are held are inappropriate. Relatively adequate are the courtrooms in Bijelo Polje and Podgorica,
but it must be emphasized that, with the exception of Podgorica Higher Court, the maintenance of the
courtroom is inadequate. In all the courts, where trials are held in the offices, the conditions are totally
inadequate: the participants are squeezed, the agents and the defence counsels hold case files in their
laps, the atmosphere is stuffy. The trial schedule is announced in all the courts, either weekly or the
monthly one. There are no checkrooms in the courts which creates additional problems, especially in
winter conditions in the courts in Bijelo Polje and Rozaje. Also, it is very difficult to find parking space.
The observation team is aware that the funds are scarce and that the courts are not to be blamed for
that, at least not only them. However, all this leaves a picture of unprofessionalism and certainly does
not contribute to the reputation of the courts. Besides, this raises the issue of the access to court has
certainly been hindered.

The main hearing in the case S. I. and others, Podgorica Basic Court,* was conducted in the office which
could not accommodate all the participants in the proceeding, so that one prison officer and one witness
had to stand during the main hearing. It was not possible to ensure adequate space since construction
works were under way in the big courtroom.

The main hearing in the case V.N. Podgorica Basic Court,* due to the large number of the participants,
was held in the large courtroom which does not have air conditioning, so that the conditions for work were
exceptionally difficult, practically at the limit of the possible, due to high temperature in the room. The
objections to the conditions of the long lasting work were coming both from the lawyers and the judge
himself, who asked the observer to note down the conditions of work. During the main hearing, upon
the insisting of the judge, water was served to the parties to the proceeding in order for the conditions
to be made bearable to a certain extent. However, it was not allowed for the courtroom door to be kept
open, as was requested by the minute keeper who was obviously feeling bad.

Immediately before the beginning of the scheduled main hearing in the case B.l. and others, Podgorica
Higher Court,* the observer tried to get the information from the security officer on the scheduled
trials. He was told that he could not have a look into the list of the hearings scheduled till the end of that
month (in previous cases this list had been accessible to the observers), with the explanation that such
information get be obtained solely for a specific date.

In the first stage of the monitoring process, there was the issue of the architectural barriers in all
Montenegrin courts, but during the second stage there was the improvement in the way that two courts,
one of which was not subject to monitoring — Niksi¢ Basic Court, during the month of July secured the
access ramp for the persons with moving disabilities, and Podgorica Basic Court has been complying with
this legal provision since September this year. It should be emphasized that this shortcoming should be
eliminated in all other courts by 2013, pursuant to the provision of the Article 165 of the Law on Spatial
Planning and Building of Structures.

RIGHT TO THE USE OF LANGUAGE ONE UNDERSTANDS

The observation team did not notice the violation of this right in the first part of the monitoring report.
However, in the second part, in the case M.P. Podgorica Higher Court,* the defence objected to the
testimony of the witness F., asking for the minutes on the examination of that witness to be removed
from the case file held with the investigating judge of Bar Basic Court, Ki.br. 125/99, as well as the minutes
from the main hearing before Bar Basic Court as legally invalid. The minutes should be removed especially

49 Criminal act: Torture from the Article 167 paragraph 3 in relation to the paragraph 2 of the PC of MNE
50 Criminal act: Abuse of office from the Article 416 paragraph 5 of the PC of MNE

51 Criminal act: Robbery from the Article 242, paragraph 4 of the PC of MNE

52 Theaccused: G.A,B.S,, B.l,B.R,N.J,D.G., R H.
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when one has in mind the fact that the statement given at the main hearing was essentially different
from the previously given statement, and the fact that while giving previous statements, the witness had
not been acquainted with the right to giving his statement in the language he understands. Instead, he
gave them in the official language of the court.

PROCEDURAL DISCIPLINE

In the case S.B. and others, Ks.br.1/12, due to the violation of the procedural discipline, by interrupting
without the approval of the court, the defence counsel had a warning pronounced to the record. Due
to the violation of the procedural discipline, in the same case, and following the verbal warning of the
Panel Chair, the members of the late victim were removed from the courtroom.

During the main hearing in the case V.N. Podgorica Basic Court,* the judge was carefully paying attention
to the procedural discipline of the parties and warned on several occasions both the witness of the victim,
and the defence counsels of the accused and the accused not to communicate directly, but through the
court, and he also warned the prosecutor, the defence counsels and the accused not to ask suggestive
questions.

BEHAVIOUR OF THE COURT AND OF COURT PERSONNEL:+

During the monitoring process, it was noticed that outside the courtroom or the office in which trials are
held behave within the limits of professionalism and observe the reputation of the court. In principle, the
judges do not communicate with the parties in the court corridors, which we consider positive. However,
in one number of courts, where trials are held in small offices, there is often ex parte communication
between the court and the parties, as well as between the parties themselves, which creates the feeling
of informality and may have negative impact on the perception of the independence and the impartiality
of judiciary. Therefore, priority should be put on the construction of the necessary number of courtrooms
capable of accommodating the interested public.

INFORMATION ON RIGHTS

At the information points in the courts there is sufficient number of brochures for victims and the witnesses
of criminal acts, by means of which the same can familiarize themselves with their rights and obligations.

The Access to Information Guide in the possession of Podgorica basic Court is also available, as well as
other information in its possession, on the access to information procedure, on the manner of exercising
the right to access to information, on resolving upon requests and on legal protection, as well as the
information on the costs of procedures.

The brochure on avoiding criminal procedure offers the information to the interested parties as to how
to come to the conviction on avoiding criminal procedure in a quick and straightforward manner.

Giving the information on the protection of rights to trial within reasonable time, the brochure clarifies
this right, when and under which conditions the complaint is lodged for just satisfaction, deliberating
upon the same, the information on constitutional complaint and on the application to the European

53 Criminal act: Abuse of office from the Article 416 paragraph 5 of the PC of MNE
54 In this part we do not talk about the behaviour of judges during trials, but only in relation to the behaviour in the court
buildings.
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Court of Human rights.

At the information points in Podgorica Basic Court, the brochure is available on the manner of exercising
the right to free legal aid, by which the interested persons are informed about who free legal aid service
providers are, under which conditions and in which procedure free legal aid services are approved, in
line with the Law on Free Legal Aid.

However, LCDs besides the schedule of trials and hearings, broadcast also the following content:
information on the location of the free legal service; information on the brochures available at the info-
points; invitation for the presentation of personal view through the suggestion flyer; contact information
and working hours of the court and of the court registry.

The court informs the parties and other participants in the procedure on all relevant issues and it
makes available to the same the information of various content, like the letters of the Bar Association
of Montenegro and similar.

FINAL REMARKS OF THE OBSERVATION TEAM

Through the description of the described observed cases, the observation team has already stated certain
remarks concerning the observance of the right to fair trial in these proceedings. Taking into consideration
the fact that the monitoring process was being carried out solely for the period from the issuance of
the indictment to the termination of the main hearing, and that in the observed cases no enforceable
judgements have been passed, the monitoring team will continue to collect information on the appeals
and second instance decisions and to inform the public on the relevant facts. In this part, we will point
out to certain violations of the right to fair trial, but also to certain tendencies which should be prevented
or avoided according to our view.

PRINCIPLE OF PUBLICITY

In relation to the publicity of the proceedings, the observation team noticed no violations. The courts
observe the principle of publicity of the main hearing to the extent spatial capacities enable it. It is obvious
that the courts have got the problem of spatial capacities in their courtrooms. The number of courtrooms
is insufficient and therefore the main hearings are sometimes held in the judges’ offices. This problem
impacts in certain ways the restriction of the presence of public but also delay in case scheduling, i.e.
paying attention to the days when courtrooms are free. In such a situation, the principle of publicity of
the main hearing is restricted in some cases despite the fact that the judges try hard to enable the access
to the largest possible number of interested persons.

RIGHT TO TRAIL WITHIN REASONABLE TIME

The courts schedule the main hearings within reasonable deadlines, pursuant to the CPC. However, the
main hearings are often adjourned due to the lack of discipline of the parties and of the defence.

During the monitoring process it was noticed that the main hearing was adjourned in one case due to
the “official busyness” of one of the defence counsels which, according to our opinion is unacceptable,
especially in the cases with several accused and several defence counsels.

The hearing in the case C. N. and others, Kotor Basic Court®*, was adjourned because of the busyness of

55 Criminal acts against office: Criminal act: Unauthorized use from the Article 421 of the PC and Criminal act: Embezzlement
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the defence counsel, i.e. because of his attending his political party congress. Such adjournment, according
to the opinion of the monitoring team, is unacceptable. Namely, if the court wants to be impartial, it
should then accept every such request, which would mean that political party meetings have priority
over the scheduling of trials.

We point out to serious violation of the right to trial within reasonable time, since the judgement for
the criminal act of theft was passed because of the absolute statute of limitation which is 10 years. The
fact that the procedure could not be terminated within such a long time points out to the irresponsible
work of all public authorities that had taken part in the proceeding.

In the second part of the monitoring process, the main hearing was not held because procedural
assumptions had not been met, i.e. because the Police Directorate had failed to act upon the order for
the forceful bringing of the accused before the court, and because the court had not been informed on
the reasons for inaction, thus the court had had to send urgencies in order for the order to be followed.
The court is often not informed on the reasons for the failure to follow the order for the bringing before
the court — (statistics-Andrej). It was noticed in several cases that the defence counsels had failed to
come to the main hearing despite having been duly notified. There were attempts to influence this
phenomenon before the beginning of the monitoring, by pronouncing big fines, but this phenomenon
still exists to a certain extent. In a large number of cases the witnesses in criminal proceedings fail to
appear before the court too despite being duly subpoenaed to testify at the main hearing or notified at
the previous hearing. This speaks about the contempt and high degree of irresponsibility which could
be overcome by strict sanctioning of all those who do not follow the order, or court subpoena, without
having a valid explanation for that.

It is noticeable that in relation to the beginning of the monitoring, in its final stage, the courts issue the
order for the forceful bringing before the court immediately when conditions are met, no matter of the
capacity they participate in the proceedings.

In one part of the observation period, certain number of the main hearings was not held because of the
strike in the courts. The reason for the strike was very bad material situation of the court administration.
Throughout the strike, the work in the courts was organized for urgent cases.

During the observation period, certain number of main hearings was not held due to the absence of the
accused, despite having been duly notified on the day and the hour of the holding of the same, thus
due to the lack of procedural assumptions the main hearing was adjourned. In some cases, after the
accused are instructed by the court on their rights, amongst other things also that they may appoint
engage defence counsels, the accused then request the adjournment of the main hearing, considering
that they need defence counsels. The court always grants such requests of the accused and adjourns the
hearing, with the warning that the subsequent main hearing will be held and that they are to appoint
defence counsels within the specified deadline.

Sometimes the main hearing gets adjourned for the absence of court experts, who duly inform the court
of their inability to attend the main hearing at the scheduled time due to some professional duties.

The defence counsels of the accused in the judicial proceedings requested the adjournment in several
monitored cases, mostly due to the obligations in other courts, at other main hearings, which requests of
the defence the court mostly accepted. Also, there was a situation where the main hearing was adjourned
since neither the accused nor the victims appeared at the main hearing, and in the case file there was
no evidence on regular delivery. In several cases (how many) the defence counsels were fined for the
failure to appear at the main hearings with the amount of up to € 500,00. In some of these cases the
defence counsels duly notified the court of their inability to appear at the scheduled time due to other
main hearings and they submitted the proofs of that, however the court pronounced fines to them.

from the Article 244 paragraph 3 in relation to the paragraph 1 of the PC of MNE
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All these reasons, which are sometimes contributed by the accused themselves, impact the total of
their rights to trial within reasonable time. In a large number of cases there are frequent unjustified
adjournments, i.e. the situations that the hearings are adjourned due to the absence of the parties, the
defence counsels, even the judges without any sanction whatsoever. It cannot be accepted that someone
should forget his/her trials, that the defence counsels should not appear due to their obligations in other
cases, or due to their obligations towards political parties. Therefore, the court must adjourn the hearing
in case procedural assumptions are not met for the holding of the same, but appropriate measures must
be undertaken for such behaviour to be sanctioned. Here we point out again to the case from Podgorica
Basic Court which has been going on for more than eight years so far, as well as the from the same court
in which the proceeding has been terminated due to the statute of limitation, as well as the case from
the Higher Court in which the decision in the first instance has not been passed for the full 16 years. Such
behaviour automatically leads to the violation of the right to trial within reasonable time and if the courts
do not act in accordance with the legal authorities, the situation is bound to worsen. Every participant
in the proceeding, especially in the proceedings with several accused, victims, defence counsels and
witnesses, must be aware that the failure to appear generates huge expenses to say the least and that
they will be strictly sanctioned if unjustifiably absent.

PRESUMPTION OF INNOCENCE

The courts observe the presumption of innocence.

In one case the court expert started assessing the evidence and stated his view towards the accused, by
which he outstepped the rules of the profession and violated the presumption of innocence in criminal
procedure. However, even in the second part of the report by the media the presumption of innocence
was not always observed. Such behaviour is unacceptable for any participant in the proceeding, and when
this is done by the court expert, who by means of his finding and opinion, based solely on the rules of
profession, should “assist” the court, in order for the factual situation to be properly established, who
indisputably violates the presumption of innocence, it is unacceptable. Due to the abovementioned, it
is necessary to point out to the media to the obligation to observe the presumption of innocence, and
especially to emphasize that a journalist must be familiar with the standards in the area he/she reports
about.

EQUALITY OF PARTIES TO THE PROCEEDING - EQUALITY OF ARMS

The equality of parties to the criminal proceeding is the right which was mainly observed in the second
part of the observed period by the court which warned the parties to propose evidence at the main
hearing. However, there were other situations, too.

In case one party had the possibility denied to present the viewpoint and claims before the court and to
challenge the views and the claims of the other side, it comes to the violation of the principle of equality
in a direct way, raising the issue of the procedural equality of the parties. The parties to the dispute or
the accused for a criminal act must be put in a considerably worse position in relation to the opposite
party. Pursuant to the Article 282 of the CPC, the prosecutor was obliged to inform the parties to the
proceeding in a favourable way about this examination in order for the same to be able to participate
and pose questions.

The defence counsels insisted on entering the questions into the minutes, which has its logic behind:
how will the appeal state that the court allowed the answer to a forbidden question, if there is no such
question in the minutes (main hearing from 19* July 2011).
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In the case S.K., Podgorica Higher Court, K.br.86/11,5 the ballistic expert giving his statement on the
firearms he had examined (4 firearms and 8 cartridges taken from the crime scene), could not give precise
information of the distance from which shots had been fired, their trajectories, and the link between the
place where shots had been fired from and the place where cartridges had been found. Because of that,
the court ordered additional ballistic expertize, on the basis of the overall case file which will be delivered
to the expert. Also, it was decided that graphology and chemistry experts be invited to the main hearing,
in order to be able to respond to the questions of the prosecution and the defence. The main hearing
was adjourned because the expert had not prepared a written form of the finding and the opinion, but
dictated the same into the minutes instead upon the request of the prosecutor. The minutes in this case
contains additional finding and the opinion of the court expert, thus it is necessary for the parties to the
proceeding to become familiar with by producing Xerox copies of the minutes from the main hearing
and to give their opinion on the same.

In the case D.V. and others, Podgorica Higher Court, K.br.7/10, the defence underlined on several occasions
and submitted to the court the evidence that on the occasion of the seizure of the documentation by
the police there had been serious omissions, since there was no list of the subject documentation, thus
it is not known if all of the documents had actually existed, which could in turn create the possibility for
the abuse of the same. The accused D.V. stated that three persons had been in the possession of the
system access code for the approval and the withdrawal of money, and not only her, and she asked from
the court to see into it. However, the court made no decision about it. In this way, by not checking the
allegations of the accused and by the failure of the court to give its opinion on the same, the parties to
the proceeding can be brought to an unequal position.

In relation to the previous item, particular attention should be paid to the fact that there are constant
problems of the defence to make copies of the case file. In most courts special requests need to be lodged
for making Xerox copies of the case file, and then it takes time to make the copies, which is particularly
difficult (and there are certain costs for the party involved) in complex cases where there are numerous
documents. Here, the equality of arms is equally violated as the right to access the court. The same
applies for making copies of the minutes, both the one from the investigation and the one from then main
hearing. If the law provides for the costs of the procedure to be covered solely by a convicted person,
within certain part, it is not clear why he/she has to pay for the making of the copies of the minutes and
of other writs that are important for the defence. In this way the right to the equality of arms is violated,
as well as the one of the efficient defence, but it also raises the issue of the presumption of innocence.
We think that the state does not have the right to subject someone to criminal proceeding, to consider
him/her innocent until proven differently, and yet to ask from him/her to bear the expenses for what
he/she is entitled to.

RIGHT TO EFFICIENT DEFENCE

The right to defence is observed by the courts. The court leaves enough time for the defence to become
familiar with the content of the case file. Therefore, there is a question whether a defence counsel, or
a prosecutor, the accused and the victim can intervene, after a question is posed and before answering
the same, in the sense that the answer is prohibited. According to our opinion, this can be allowed: it
is not strictly forbidden, and the authority of the Panel Chair to decide on that is not challenged. The
monitoring team bases its opinion on the principle of equality, which offers the possibility for a party to
a criminal proceeding to have the possibility in all stages of the proceeding and in appropriate procedural
forms to express his/her views, both in relation to the criminal case, and in relation to all other issues
in the criminal proceeding, especially with regards to formally expressed views of the opposing party.
Therefore, the court has got the duty to enable for the criminal matter to be deliberated upon, in which

56 Criminal act: Murder from the Article 143 of the PC of MNE - Criminal acts against life and body
57 Criminal act: Abuse of office from the Article 416 paragraph 3 of the PC of MNE (Criminal acts against office)
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way basic purpose is achieved of the criminal procedure, i.e. establishing all relevant facts, although the
court is to give the final conclusion.

The Article 350 authorizes the Panel Chair to forbid the answer to a forbidden question. The quality of the
defence is directly linked to the observance of the right to fair trial. We point out to these circumstances,
both for the reason of the right to fair trial which comprises the effective defence, and for the reason of
the unprofessional behaviour of the participants to the proceeding which contributes to the diminishing
of the dignity and reputation of the court. For the above reasons, the defence requested from the Panel
Chair to be given the right to object in the sense of a forbidden question before the witness answers
such question, since otherwise the function of objection is rendered senseless invoking the Article
318 paragraph 2 of the CPC, where the parties have the right to objection during the presentation of
evidence. The court has got the duty to accept and present both the evidence against certain person, as
a possible perpetrator of a criminal act, and the one in favour of the same person, since the court must
be governed by the principle of substantive truth. The defence counsels of the accused, as well as the
accused themselves use the right to pose questions to court experts and to object to their findings and
opinions. The court left enough time for the accused in criminal proceedings to prepare their defence.

The issue of the assessment of the evidence and judicial discretion must be mutually connected. The court
passed the decision which rejects the stated proposal of the defence for the reason that it concerns the
evidence obtained contrary to the provisions of the CPC, and as such is not binding to the court. Thus,
the court, set aside one part of the case file, i.e. the evidence proposed by the defence as legally invalid
evidence, which had been obtained by breaching the envisaged legislative procedure. We would like to
remind that the telephone listings may not have the power of evidence without the content and that
judicial decision may not be based on them (see the Case Khan v. United Kingdom, 12" May 2000, the
part related to the Article 6 of the ECHR).

The courts must build the attitude of equal treatment of the prosecution and the defence, not only
through the application of the principle of equality (the defence is entitled to propose evidence, pose
questions and object to statements), but also in all forms and actions through which the right to defence
is to be exercised.

In several cases it was concluded that the ex officio defence counsels come to trials unprepared and
that they do not treat the defenders conscientiously and with a due attention. Such behaviour should
be sanctioned by the Bar Association once notified by the courts.

RIGHT TO INDEPENDENT AND IMPARTIAL COURT

In principle, it can be said that the right to independent and impartial court is observed, of course within
the existing legal framework. The court allowed itself entering into discussion with the defence counsels
and explaining to the accused why certain decision are passed, which indicates the insecurity in conducting
the proceedings and in knowing the evidence in the case. It is to be assumed that the court did that in
good faith, but such behaviour is unacceptable, the more so because the presiding judge can abolish
the detention at any time. The cases like M.S. and others, Bijelo Polje Higher Court, do not contribute to
the affirmation of the independent and impartial court. The statements of the Panel Chair are of such
character that they put a question mark on the entire proceeding both for the reason of the failure to
observe the presumption of innocence (Article 3 of the CPC), and from the aspect of the impartiality, or
the principle of veracity and fairness (Article 16 of the CPC). Namely, the Panel Chair clearly indicated that
he believed in the guilt of the accused even before the end of the proceeding. It concerns two mutually
connected statements, so that his attitude created beforehand cannot be questioned. Such a statement
must have been objected by the prosecutor and the defence counsels by at least insisting on inserting
such a statement into the minutes. We think that it should not be particularly important to explain that
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it was their duty. Allowing such behaviour might cause either the suspicion into the impartiality or the
suspicion into the security in relation to the knowledge of the norms of criminal procedure. The application
of the rules of procedural discipline is the sole responsibility of the presiding judge and he/she is obliged
to ensure for this discipline to be observed, even at the expense of the removal of the participants in the
procedure, or by undertaking the appropriate measures.

It was noticed during the monitoring process that the courts communicate and explain to the parties
and to the defence counsels verbally, and when this is envisaged also by means of a special decision, the
decisions passed during the main hearing, in line with the CPC. The party dissatisfied with the decision
uses the available legal remedies.

At the beginning of the monitoring process there was a frequent practice of the prosecutors and heir
deputies entering the judges’ offices, during the trial and prior to being called by the court. However,
it was also noticed during the main hearing in the courtroom that the prosecutors and their deputies
would enter the offices of the presiding judges prior to the hearing. The lawyers-defence counsels very
rarely enter the judges’ offices. All this can affect the rights of the accused, who might develop suspicion
into the impartiality and the independence of the court, since after the issuance of the indictment, and
after it has become effective-confirmed, the prosecutor is a party to the proceeding and needs to have
the same treatment as the other party. In the final stage of the monitoring process previously described
practice was quite rare.

Both judges and judicial staff must develop completely professional behaviour and communicate with
the parties solely in accordance with the regulations. The communication between the court and the
parties must be carried out in line with the legal terminology and the authorities of the court. Any kind
of intimate and comfortable behaviour must be avoided. The reasons for that are obvious.

ACCESS TO COURT

As one of the principles of the right to fair trial, the access to court in current situation in Montenegro is
hindered. Financial resources are the main reason for that, but despite the fact that they are scarce, must
not affect the protection of this Convention right. Particularly evident is the lack of spatial capacities in
most courts. Technical equipment is at a somewhat better level, but it still needs improvement.

Bad material situation of the employees of judicial administration lead to the strike in the courts at the
end of the last and the beginning of this year, but the work on urgent cases had been ensured.

It is necessary to eliminate architectural barriers for the persons with disabilities. During summer, the
building of Podgorica Basic Court has been partly reconstructed, the access ramp has been built, but
this is still not enough in order for one to conclude that the situation has been significantly improved.

Finally, we consider that the infrastructural conditions do not meet the needs, neither of the courts nor
of the parties.

RIGHT TO USE THE LANGUAGE ONE UNDERSTANDS

The courts observe the right to use one’s language for all the participants in a criminal procedure.

PROCEDURAL DISCIPLINE

For the purpose of maintaining the procedural discipline, the court reacts in accordance with the CPC
when there is a need for that.
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During the main hearings, the judges were paying close attention to the procedural disciplines of the
parties and on several occasions they warned both the witnesses and the victims, as well as the defence
counsels and the accused not to communicate directly, but through the court, and also the prosecutor,
the defence counsel and the accused not to ask suggestive questions.

The main hearing was interrupted on several occasions in order for the victims and the witnesses to switch
off their cell phones. The Panel Chair warned the public, which followed the main hearing — audience,
for talking among themselves during the trial. Due to the behaviour of the parties to the proceeding,
and their defence counsels, the court pronounced several warnings, which means that it paid attention
to the procedural discipline, and one person from the audience was told to leave the main hearing,
after having been warned since the same person had not behaved in accordance with the Code at the
preceding hearing.

Special remarks

In a series of cases in which certain violations of the CPC were pointed out, there is the impression that
a large number of its provisions are interpreted as a formality. In the commentaries to these cases this
was not mentioned for the reason that the proceeding was on-going and because these concerned solely
the allegations of the defence. Likewise, in certain cases, the accused stressed that they had been under
pressure and exposed to police threats while giving their statements in the preceding procedure. This
was also not mentioned in the commentaries to the cases, since it was decided for these allegations to
be checked. However, irrespective of the fact whether the claims in these cases are true, we think that
there is the ingrained understanding that the first statement of the accused, especially if it charges him/
her, is true and that every further alteration is the attempt to avoid criminal responsibility. It is natural
that there are such attempts too, but we think that it does not relieve the court from the responsibility to
check all these circumstances in the best possible way and after such checks to deliberate on the validity
of certain statements. One must start from the fact that the accused is entitled to defend himself/herself
in the way he/she deems most appropriate, and that the reasons for the alteration of certain claims can
be different. Of course we do not insist here on accepting solely the statements from the main hearing,
but when deciding about what statement to accept, we consider that all the circumstances are to be
taken into account, without prejudices and decision to be made.

With regards to the representation of indictments by special prosecutors, we remind that special attention
should be paid as to whether special prosecutors are equally attentive when it comes to establishing the
facts that go in favour of the accused, as they do in relation to the facts that the accused is charged with.
The Article 44 paragraph of the CPC, prescribes this duty of the state prosecutor, in disagreement with
the double role of the state prosecutor in criminal procedure, where he/she appears not only as a party
but also as a public authority with the task to represent public interests. In the light of the new role of the
state prosecutor in criminal procedure, we consider as unacceptable the noticed practice of consultations
between the state prosecutors and the judges, before and after the main hearing. Following the model
of the case law from the comparative law, noticed at the example of Bosnia and Herzegovina, we think
that the state prosecutors should attend the main hearing upon the call up of the parties, which would
contribute to the affirmation of the right to the equality of the parties in criminal proceedings.

It was noticed in certain number of cases that the public authorities, especially the Police Directorate,
do not follow the court orders. This is related both to the failure to act upon the orders for the bringing
before the court, as well as to the lack of explanation as to why an order has not been followed. Since
there is no information that an adequate analysis of such relationship has been done, it is hard to come to
a conclusion as to why this is so. It is possible that the reason is the lack of personnel, or that the number
of people to be forcefully brought before the court is large, or indeed that the delivery services do not
operate properly, and there are also possible financial reasons, etc. We would like to emphasize what we
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consider important from the aspect of the position of the courts. Namely, every public authority, even the
Police, is obliged to follow court orders and has no right to evaluate or select the orders to be followed,
or not. If there are objective circumstances for some order not to be followed, then the court should
be timely notified of such circumstances. The failure to act and the failure to notify indicate insufficient
level of respect towards the courts and their requests. Therefore, if the court is to be dependent of the
willingness of public authorities to follow certain order or not, then we cannot talk about independent
judiciary. Besides the problem related to the forceful bringing before the court, we point out to the fact
that the prosecution and the police, in certain number of cases, which is not too big but it concerns
complex and complicated cases, despite several urgencies issued by the court, failed to deliver the
evidence to the defence in a timely manner (A.M. Podgorica Higher Court — evidence obtained using
secret surveillance measures), at least not in a sufficient number of copies. Everything within the case
file must be equally accessible to the parties.

When public trust in the work of the courts is considered, proper functioning of the courts and prosecution
constitutes it key element. In order to enjoy the public trust, justice system must be transparent. One part
of the efforts on the strengthening of the public trust, besides public opinion polls and continuous training
for journalists, can include the on-going evaluations of the results of the work of certain public relation
offices. Besides that, it is necessary for these offices to cover prosecution offices too, for the purpose
of ensuring proper communication between the prosecution on one side and the public and the media
on the other. In that way, public will be timely informed and possible abuses will be prevented related
to media reports on judicial proceedings. According to the opinion of the monitoring team, judges and
prosecutors should be able to respond to media questions, to the extent this does not raise the issue of
their impartiality. What is more, it is necessary to continue with the practice of publishing court decisions
due to their foreseeability, which is in accordance with the European Court case law.

CONCLUSIONS AND RECOMMENDATIONS

In the forthcoming period, Montenegro is expected to work on raising general efficiency criteria and
the quality of the justice system, in order to ensure full application of the constitutional framework and
international standards. The establishing of independent judiciary is certainly a complex and multidirectional
process, since it is not sufficient for judiciary to be independent in the sense of regulations, even if these
are ideal. Even the European Commission for the Efficiency of Justice (CEPEJ) underlies that there are
no straightforward nor unified solutions when talking about the establishing of the rule of law at the
political, social and economic plane, and that there should be a consensus of all key actors when one
system is to be changed. Therefore, besides the strengthening of capacities, it is necessary to work on
the establishing of a broad dialogue within the legal profession, but also the dialogue between the legal
profession and other social entities.

Some of the challenges stated in this report can be overcome through joint efforts of all stakeholders,
including the legislative, executive and judicial authority, but also of the professional associations of
judges and prosecutors, media and civil society organizations. However, since the issue of the success of
the reforms in Montenegro is not only the organizational, professional and cultural issue, but above all
the issue of political will, the Report is aimed at pointing out to the decision makers the key aspects of
the application of the criminal legislation decisive for the observance of the European standards of the
right to fair trial and for the overall judicial reform, on the basis of the facts established in the monitoring
process.

With this in mind, the monitoring team has defined certain recommendations related to the continuation
of the legislative and organizational reform, intensified training of judges and the future judicial personnel,
improvement of material conditions, as well as to devising measures for retaining the personnel. One
part of the recommendations is related to the improvement of communication with the courts in the
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region and wider, with the purpose of finding the best solutions and their application, with the remark
that these are already known examples of good practice that are being implemented more or less.

Besides general recommendations, the monitoring team suggests several measures the implementation of
which is not linked to great difficulties and expenses, which seem useful to us, following the implementation
of the monitoring process.

1.

By means of the appropriate solutions of the CPC, establish the obligation for all the documents
read as evidence, including the minutes on certain evidence presenting actions and the minutes
with the statements of the accused, of the witnesses and other participants to the proceedings
to be mandatorily delivered to the parties, upon their request. We also consider that the entire
documentation which the indictment is based on should be delivered to the defence immediately
upon the indictment coming into effect.

Also, by means of the appropriate legislative solutions, it should be arranged for everything said
to be entered into the minutes, including the questions, since this is the only way to avoid the
discussions on who said what and whether something was said, thus it is necessary to provide
LCDs where all the parties to the proceedings could follow the minutes being made during the
main hearing.

Make it possible for the parties, before the answer to certain question is given, to express their
view on the permissibility of such question and for the question and the objection of the party
to be entered into the minutes. We reiterate that this does not mean nor should it mean the
discussion between the court and the party — the court should listen to the party and make a
decision upon the proposal of the same.

Improve the delivery and strengthen the position of the court towards other public authorities and
determine adequate sanctions for the failure to follow the court orders. In that part we consider
that the activities should be initiated again on establishing the so called judicial police (this was
already mentioned in the reform of the judiciary from the year 1999) the main tasks of which will
be: keeping order in in court buildings, servicing writs and bringing people who failed to comply
with the subpoena. Besides practical importance, the existence of the judicial police would be an
additional contribution to the independence of courts — in these activities courts would not be
dependent of other authorities. It should be particularly stressed here that either court courier,
or a postman must establish the identity of the person whom the subpoena or other writ is to
be serviced.

Attempt to resolve the problems related to inadequate infrastructure, at least temporarily and
in certain cases, by leasing adequate space in case of trials with a large number of the accused,
witnesses or defence counsels, notwithstanding the fact that even such solutions are linked with
certain difficulties. We think that such behaviour in such cases would be far more beneficial than
harmful. We point out again to the need for the executive power to become engaged a lot more
on resolving these problems and in general on the improvement of the material position of the
courts. Essentially, the executive branch should be thinking exclusively as to how to contribute to
the independent judiciary and through appropriate programmes and strategies to establish the
procedure and the manner for the creation of such infrastructure and such material conditions
which will guarantee to the greatest possible extent independent performance of judicial office.
Amend the Penal Code, i.e. supplement and render it more precise in the part related to the
seizure of proceeds of crime, or enact a special law - lex specialis.

Amend the Law on Court Experts, i.e. supplement and render it more precise, or enact a new law
harmonized with the valid standards.

Good practice of Podgorica Basic Court related to the publicity of work to be implemented in all
courts.
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9. Work permanently on the training of judges and regular familiarization with the European Court
case law.

10. Work on the training of media representatives for the purpose of higher quality reporting on the
work of courts and preventing the violation of the presumption of innocence, which comprises
specialization of journalists for a specific area.

11. The problem of architectural barriers should be resolved in all courts.

Supplements:
Addendum | — Statistics of criminal acts in the monitoring process
Addendum Il — Number of criminal trials per selected courts

Addendum IIl — European Court of Human Rights Case Law based upon the Article 6 of the European
Convention on Human Rights
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MONTENEGRIN JUDICIAL SYSTEM MONITORING
ADDENDUM |

OVERVIEW OF CRIMINAL ACTS IN MONITORING PROCESS

CRIMINAL ACT NUMBER
War crime against civilians from the Article 142, paragraph 1 of the PC of the FRY 2
War crime against the prisoners of war from the Article 144 of the PC of the FRY

Torture from the Article 167, paragraph 3 in relation to the paragraph 2 of the PC of MNE 3
Abuse of office from the Article 416, paragraph 5 of the PC of MNE 12
Smuggling from the Article 265, paragraph 1 in relation to the Article 23, paragraph 2 of 2
the PC of MNE

Special cases of forging a document from the Article 413, paragraph 1 item 5 in relation 1
to the Article 412, paragraph 2 in relation to the paragraph 1, related to the Article 49 of

the PC of MNE

Embezzlement from the Article 420 of the PC of MNE

Receiving bribe, offering bribe from the Article 424 of the PC of MNE 2
Criminal association from the Article401, paragraph 2 of the PC of MNE 4
Taking part in the group which perpetrates a criminal act from the Article 404 paragraph 1
1 of the PC of MNE

Creation of a criminal organization from the Article 401a of the PC of MNE 2
Violence in family or in family community from the Article 220, paragraph 11 of the PC 8
of MNE

Robbery from the Article 242, paragraph 1 in relation to the Article 23 of the PC of MNE 8
Unauthorized possession of arms and explosive devices from the Article 403, paragraph 5
1 of the PC of MNE

Negligent performance of duty from the Article 417 paragraph 1 of the PC of MNE 1
Failure to report a criminal act and the perpetrator from the Article 386 paragraph 2 of 1
the PC of MNE

Failure to report the preparation of a criminal act from the Article 385, paragraph 1 of 2
the PC of MNE

Assistance to perpetrator after the perpetration of the criminal offence from the Article 2
387, paragraph 2 in relation to the paragraph 1 of the PC of MNE

Unauthorized use from the Article 421 of the PC of MNE 1
Fraud from the Article 244, paragraph 3, in relation to the paragraph 1 of the PC of MNE 2
Agreement to perpetrate criminal offence from the Article 400 of the PC of MNE 1
Endangering security from the Article 168 of the PC of MNE 3
Preventing the official in the performance of the official action from the Article 375 of the 1
PC of MNE

Violent behaviour from the Article 399 of the PC of MNE 3
Attack on the official who performs his duty from the Article 376 of the PC of MNE 1
Abuse of duty in commercial operations from the Article 272 paragraph 1 1




Abuse of authorities in commerce from the Article 276 of the PC of MNE

Evasion of taxes and contributions from the Article 264 of the PC of MNE

Defamation from the Article 196 of the PC of MINE

Insult from the Article 195 of the PC of MNE

Negligent performance of duty from the Article 417, paragraph 1 of the PC of MNE

lllegal collection and payment from the Article 418, paragraph 1 of the PC of MNE

[lI-treatment from the Article 166 of the PC of MNE

Theft from the Article 239 of the PC of MNE

Serious offences against general security from the Article 388 paragraph 1 of the PC of MNE

Aggravated theft from the Article 240 of the PC of MNE

Causing general danger from the Article 327, paragraph 1 of the PC of MNE

Extortion from the Article 250, paragraph 1 of the PC of MNE

Light bodily injury from the Article 152 of the PC of MNE

Serious bodily injury from the Article 151 of the PC of MNE

Attempted murder from the Article 30 paragraph 2 item 6 of the PC of the RMNE in relation
to the Article 19 of the PC of the FRY
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Murder from the Article 143 in relation to the Article 20, paragraph 3 of the PC of MNE

First degree murder from the Article 144 of the PC of MNE

12

First degree murder from the Article 30 of the PC of the FRY

Endangering public transportation from the Article 339 paragraph 3 of the PC of MNE

Serious offences against public transportation safety from the Article 348, paragraph 2 of
the PC of MNE

Serious offences against human health from the Article 302 paragraph 2 in relation to the
Article 290 paragraph 1 of the PC of MNE

Unauthorized production, possession and circulation of stupefying drugs from the Article
300 of the PC of MNE

Issuing cheque and non-cash payment means without cover from the Article 263 paragraph
3 of the PC of MNE

Forging and abuse of credit cards and non-cash payment cards from the Article 260
paragraph 2 of the PC of MNE

Forging of documents from the Article 412, paragraph  ¢l.bistvo iz ¢l. 144.1. 152. 2 in
relation to the paragraph 1 of the PC of MNE

lllegal fishing from the Article 326 of the PC of MNE

Timber theft from the Article 324 paragraph 2 in relation to the paragraph 1 related to
the Article 49 of the PC of MNE

Destruction and damage of other person’s object from the Article 253 paragraph 2 in
relation to the paragraph 1 of the PC of MNE

Money laundering from the Article 268 of the PC of MNE
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MONTENEGRIN JUDICIARY SYSTEM MONITORING
ADDENDUM I

OVERVIEW OF CASES PER COURT

Court Number of cases

Podgorica Higher Court 42
Bijelo Polje Higher Court 13
Podgorica Basic Court 36
Bijelo Polje Basic Court 5
RoZaje Basic Court 8
Bar Basic Court 9
Kotor Basic Court 11
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ADDENDUM Il
European Court of Human Rights Case Law
based on the Article 6 of the European Convention

on Human Rights
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MONTENEGRIN JUDICIARY SYSTEM MONITORING

ADDENDUM III

European Court of Human Rights Case Law based on the Article 6 of the European
Convention on Human Rights

During the course of a trial, the proceedings and/or the conduct of the parties may engage a number of
provisions of the European Course of Human Rights, in particular Article 8 (the right to respect for private
and family life), Article 10 (freedom of expression), Article 13 (right to an effective remedy) and most
importantly, Article 6 (the right to a fair trial). The purpose of this guide is to address problematic issues
and incidents identified by the CEDEM Court Monitors as potentially raising violations of the ECHR, by
setting out the relevant principles and jurisprudence in relation to the identified discrete areas as they
concern Article 6. Consequently, this guide is not a comprehensive overview of Article 6, but rather should
be used as a tool on which to build. Although trials such as those observed by CEDEM Court Monitors
often raise issues in relation to Article 8 (in particular in relation to the admissibility of evidence) and
Article 10 (when it comes to media reporting on trials), this guide will deal primarily with the “criminal”
aspects of Article 6.

1. In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced publicly but the press
and public may be excluded from all or part of the trial in the interests of morals, public order or
national security in a democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the opinion of the court
in special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according
to law.

3. Everyone charged with a criminal offence has the following minimum rights:(a) to be informed
promptly, in a language which he understands and in detail, of the nature and cause of the accusation
against him;(b) to have adequate time and facilities for the preparation of his defence;(c) to
defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;(d) to
examine or have examined witnesses against him and to obtain the attendance and examination
of witnesses on his behalf under the same conditions as witnesses against him;(e) to have the
free assistance of an interpreter if he cannot understand or speak the language used in court.
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ARTICLE 6 OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS:
1. INTRODUCTION TO ARTICLE 6

Article 6 guarantees the right to a fair trial and occupies a central role in the Convention system owing
to its fundamental importance in a democratic society. It enshrines the principle of the rule of law, upon
which such a society is built and reflects part of the

common heritage of the Contracting States. The importance of this right is evidenced by

the large volume of applications and jurisprudence that it has attracted; in fact Article 6 is the provision
most frequently invoked by applicants before the European Court of Human Rights (ECtHR). Article 6 has
a wide field of application and covers appellate as well as trial and some pre-trial proceedings. It also
applies to certain disciplinary and other proceedings before special tribunals. The Court has stressed that
the Convention is a ‘living instrument’ and should be interpreted in the light of present-day conditions.
As such, Article 6 jurisprudence has evolved over the years to include a wide variety of legal proceedings;
indeed, the Court has previously stated that there is no justification for interpreting Article 6(1) restrictively.

Article 6 has been interpreted as providing a procedural, not a substantive, guarantee of the rights of
parties to civil proceedings and the rights of the accused in criminal proceedings. This means that the
Court’s role is to consider whether the domestic proceedings, taken as a whole, complied with the
standards of fairness set out by Article 6. It is a requirement of process, rather than a requirement of
result. Generally, the Court is not concerned whether the legal findings of the domestic courts were
compatible with the provisions of the substantive criminal law of the Contracting State, or whether the
conviction or sentence was appropriate. The Court has made it clear that it should not be seen simply
as a higher instance in the ordinary appeal procedure, and therefore it will not address errors of fact or
the merits of a particular judgment.

Similar to other provisions of the Convention, many of the terms used in Article 6(1) bear “autonomous”
meaning and require interpretation which may differ from that given by the domestic law or the national
authorities. In particular, the concepts “criminal charge” and “civil rights and obligations” are both
autonomous. This means that the definition attached by domestic law is not determinative of the issue
and it will be for the Court to decide, according its own established criteria, whether particular proceedings
are to be considered “criminal” or concern “civil rights and obligations”. There is also a difference in
procedural protection in criminal and civil cases. While Article 6(2) and (3) contain specific provisions
setting out additional procedural standards applicable only in criminal cases, Article 6(1) applies both to
“civil” and “criminal” proceedings.

2. GENERAL PRINCIPLES OF ARTICLE 6

Perceived problems

In their observations, CEDEM court monitors identified several evidentiary issues related to:
Official declarations of guilt before guilt is proven according to law

Articles appearing in newspapers which described the accused as guilty.

The conduct of expert witnesses appearing on behalf of the prosecution.

The prosecution having access to relevant information which was not available to the defence.
The length of proceedings

The publication of trial information

Public access to the trial
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This paper will now move on to examine if and how these issues are regulated by Article 6 of the Convention.

Introduction

As explained above, the principles enshrined in Article 6 relate to both criminal cases and the determination
of ‘civil rights and obligations’. This report will primarily cover the principles which apply to criminal cases.
Article 6 contains a number of rights which are fundamental to the fairness of criminal proceedings. These
include the substantive rights under Article 6(1), commonly referred to as ‘general principles of fairness’ or
‘implied elements of a fair trial’. These are the right to access to court; independent and impartial tribunal
established by law; fairness of proceedings; and trial within a reasonable time. In addition there is the
presumption of innocence, enshrined in Article 6(2), which essentially disallows premature declarations
of guilt. The following section shall address these general principles in turn.

2.1 Presumption of Innocence
e A person subject to a “criminal charge” should be considered innocent until proved guilty of a
criminal offence.

In determining whether this right has been violated, the Court will be required to consider the ways in
which the domestic proceedings dealt with factual presumptions and the evidentiary burden of proof;
the manner in which defendants are penalised in costs or issue qualified acquittals; and the prohibition
of declaration of guilt by public officials. The term “criminal charge” has the same autonomous meaning
as elsewhere in Article 6. It does not apply to an individual who is under suspicion of having committed
an offence, but is not yet subject to a ‘criminal charge’. In Allenet de Ribemont v France’, the applicant
was described by a senior police officer as one of the ‘instigators’ of a murder. Although not yet charged
under French law when the remark was made, the applicant had been arrested and was in police custody.
The Court held that the applicant was “charged” for the purposes of Article 6 and that the presumption
of innocence had been violated.

The principle applies to “criminal” proceedings in their entirety, irrespective of their stage or even their
outcome. It may also apply to some kinds of civil cases, such as professional disciplinary proceedings or
compensation claims by former criminal suspects or defendants provided that those civil actions are a
consequence of or concomitant with the prior criminal proceedings.

Although rules which impose presumptions of law and fact that shift the burden on the defendant to rebut
them do not automatically violate the presumption of innocence, the Court will consider whether the
trial court retained a genuine freedom of assessment in determining the defendant’s guilt. In Salabiaku
v France’’, the applicant was subject to a presumption of responsibility after he took delivery of a locked
truck which proved to contain drugs. The Court nevertheless found no violation since the domestic court
did not automatically rely on the presumption and instead maintained a freedom of assessment and gave
sufficient attention to the facts of the case.

Statements made by judges on the termination of proceedings or following acquittal which express the
view that the applicant is guilty will violate the presumption of innocence. In Minelli v Switzerland®, a
private prosecution against the applicant was discontinued because it had become statute-barred. The
national court then ordered the applicant to pay part of the private prosecutor’s and court costs on the
basis that the applicant would ‘very probably’ have been convicted had the case gone to trial. A violation
was found as the statement indicated the applicant’s guilt even though there was no formal decision as
to guilt. The European Court in the case Matijasevic v. Serbia®, stated that the presumption of innocence
under Article 6(2) of the Convention will be violated if a judicial decision, or even a public official’s statement

58 Allenet de Ribemont v France, February 10, 1995
59 Salabiaku v France, October 7, 1988

60 Minelli v Switzerland, March 25, 1983

61 Matijasevic v. Serbia, September 19, 2006
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in relation to the defendant, reflects an opinion that he is guilty before he is proven guilty according
to law. The Court has interpreted “public official” quite broadly to include not only judges, prosecutors
and the police, but also well known public and political figures. However, the Court has emphasised that
the context as well as the meaning of a particular statement, and not only its wording, should be taken
into account in establishing whether it violates the presumption of innocence. In Daktaras v Lithuania®,
the defence lawyer had asserted that the evidence in the case-file failed to “prove” his client’s guilt and
requested that the criminal proceedings against the applicant be discontinued on the ground of lack of
evidence. The prosecutor replied in writing that the applicant’s “guilt was proved” by the evidence collected
in the course of the pre-trial investigation. In finding that there had not been a violation the Court noted
that the statement was not made in an independent and public context such as a press conference, but

as part of a reasoned decision at the preliminary stage of the criminal proceedings.

2.2 Right to access to court
e Anindividual must be able to have a matter brought before a court for determination without
any improper legal or practical obstacles being placed in his or her way.

The right of access to a court is not expressly stated in Article 6, but according to the Court’s interpretation
its protection can be inferred from the text. The right to a court is not absolute and takes different forms
in the criminal and civil spheres. Although a State may regulate access to a court, the limitations it applies
must not restrict access to the extent that the very essence of the right is impaired.®® Furthermore, any
limitations must pursue a legitimate aim and comply with the principle of proportionality.

There may be a possible violation of Article 6 where procedural or practical impediments operate to bar
effective access to a court. The Court has held that the refusal of permission to a prisoner to contact his
solicitor to initiate libel proceedings against a prison officer violated this right.** It did not matter that the
interference was with his right to access a solicitor, not the court. The right is a right of ‘effective access’
and may include legal assistance.

The ‘right to a court’ also entails the right to legal certainty and the timely enforcement of court decisions.
Legal certainty requires effective court decisions. This means that once a civil judgment or a criminal
acquittal has become final and binding, there should be no risk of its being overturned. This problem may
arise where a State’s procedural code contains a power enabling a public official, such as a prosecutor, to
intervene by way of special or extraordinary appeal, after the normal time limits for appeal have passed.
In Bujnita v Moldova®, the Court found a violation of the right to a fair trial where an acquittal that has
been appealed and became final, was later quashed upon a request by the prosecutor, without any new
evidence being presented. The Court considered that the most appropriate form of redress would be
for the applicant’s final acquittal to be confirmed by the authorities and for his conviction to be erased
with effect from that date.

Another fundamental aspect of this right is that a final court judgment should be executed. The Court
found a violation of this right in Kyrtatos v Greece® where the national authorities had refrained for
more than seven years from taking the necessary measures to comply with the final, enforceable judicial
decisions. It is important to note that the Court will examine any delay in the enforcement of judgments
under the heading of ‘right to a court’ and not as a complaint about length of proceedings (see 2.6
below). When assessing the appropriateness of a delay in execution of a court decision the Court will
consider the complexity of the case and the behaviour of the parties. Furthermore, the guarantee of a

62 Daktaras v Lithuania, October 10, 2000
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right to a court is autonomous from the requirements of domestic law since a breach of domestic time
limits for enforcement does not necessarily mean a breach of Article 6. Delay in enforcement may be
acceptable provided it does not impair the very essence of the right to a court.®’ In Jasiuniene and Others
v Lithuania®, the Court found a violation where the executive authorities had failed to execute a domestic
court judgment obliging them to make compensation in land to the applicant under the special domestic
legislation for restitution of property rights after more than eight years from the date of the court decision.

In Stojanovski v Former Yugoslav Republic of Madeconia®, the applicant was a Macedonian national who
complained about the fact that no decision had ever been taken concerning his compensation claim
brought in the course of criminal proceedings. The Court held that the failure of the national criminal
court to deal with the applicant’s claim constituted a denial of access to court as regulated by Article
6(1). In Garzi¢i¢ v. Montenegro’, the Court found a violation of the right to access to court because the
Supreme Court in Montenegro had unreasonably refused to consider the applicant’s request for review
of the lower court’s decision. Two recent cases, Delvina v. Albania’! and Eltari v. Albania, concerned the
non-enforcement of final court decisions in the applicants’ favour. The Court held that both applicants’
right to access to a court had been infringed.

2.3 Independent and Impartial Tribunal
e Criminal cases and cases which concern ‘civil rights and obligations’ must be heard by an
independent and impartial tribunal established by law.

Although they are distinct concepts, there is a close relationship between the guarantees of an
‘independent’ and an ‘impartial’ tribunal. In fact the Court frequently considers both notions together.
The phrase ‘tribunal established by law’ refers to a body whose function is to determine matters within
its competence, following proceedings conducted in a prescribed manner.”” Although members of the
body do not necessarily have to be lawyers or qualified judges, the tribunal must have the competence to
take legally binding decisions which cannot be altered by a non-judicial authority. It will not be sufficient
if the body only has the capacity to make recommendations or give advice. The fact that a body has
other functions, besides a judicial function, does not necessarily mean that it is not a “tribunal”.” Bodies
found to be a “tribunal established by law” include professional disciplinary bodies™; military and prison
disciplinary bodies’; and administrative bodies dealing with land reform questions.”

An “independent” tribunal is one that is independent of the executive, the parties and also of the
legislature or Parliament. In considering whether the tribunal is “independent”, the Court will have
regard to the manner of appointment of the members, their terms of office, the existence of guarantees
against outside pressure and the question whether the body presents an appearance of independence. It
is important to note that appointments made by the Executive will not violate Article 6 if the appointees
are not subject to any instructions from the Minister in their adjudicatory role, or if they are under a legal
obligation to act independently.

“Impartiality” requires a tribunal to act in a manner which is not biased or prejudicial towards the parties.
The impartiality test exists in two forms: subjective and objective. This means the Court will consider
whether the tribunal is subjectively impartial in the sense that its members are free from personal bias, and
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whether, from an objective point of view, there is a sufficient appearance of impartiality and whether the
guarantees of impartiality in a given situation are such as to exclude any legitimate doubt on the matter.
It is generally very difficult for an individual to prove personal bias of a judge and personal impartiality
must be assumed unless there is proof to the contrary. In Kyprianou v Cyprus’’, judges who tried an
applicant for contempt of court expressly stated that they were “deeply insulted as persons” by the
applicant’s behaviour in court, which was ruled to amount to the offence of contempt. The wording of
the judges’ statements in the applicant’s conviction, coupled with the speed with which the proceedings
were carried out, showed lack of impartiality under the subjective test.

Compared to the subjective test, the Court has had many more occasions to deal with the objective test
of impartiality. The Court has placed great emphasis on the importance of appearances, having regard to
the confidence which the courts in a democratic society must inspire in the public and, as far as criminal
proceedings are concerned, in the accused. The objective test of impartiality necessitates a less serious
burden of proof for the applicant. An appearance of bias or a legitimate doubt as to the lack of bias is
sufficient from the point of view of an ordinary reasonable observer.” Legitimate doubt may arise in a
number of ways. For example, in situations where the same judge intervenes at different stages of the
same proceedings; as a result of previous employment of a judge with one of the parties; or where there
has been the intertwining of prosecutorial and judicial functions. However, the mere affiliation by the
member of the tribunal to a certain social group or association — such as belonging to the same political
party or religious confession as one of the parties in the case — is not sufficient to sustain legitimate
doubt under the objective test.

2.4 Meaning of fairness and equality of arms
o The requirement of “fairness” covers proceedings as a whole and is separate from the question
whether the tribunal’s decision is “correct” or “wrong”. The principle of equality of arms requires
that each party must be afforded a reasonable opportunity to present his case under conditions
that do not place him at a substantial disadvantage vis-a-vis his opponent.

The question whether a person has had a “fair” trial is looked at by way of cumulative analysis of all the
stages, not merely of a particular incident. This means that a procedural defect at one level may be put
right at a later stage. The notion of “fairness” is also autonomous from the way the domestic procedure
construes a breach of the relevant rules and codes, with the result that a procedural defect amounting
to a violation of the domestic procedure — even a flagrant one — may not in itself result in an “unfair”
trial. Similarly a violation under Article 6 can be found even where the domestic law was complied with.
However, in Barbera, Messegué and Jabardo v. Spain”, the domestic proceedings were in violation of
Article 6 because of the cumulative effect of various procedural defects — despite the fact that each defect,
taken alone, would not have convinced the Court that the proceedings were “unfair”.

While it is for the national law to lay down the rules on admissibility of evidence and it is for the national
courts to assess evidence, the requirements of the adversarial principle means that the nature of the
evidence admitted and the way in which it is handled by the domestic courts are relevant under Article
6. In this context, “adversarial” means that the relevant material or evidence is made available to both
parties. There is a significant degree of overlap between the adversarial principle and equality of arms.
“Equality of arms” also requires a fair balance between the parties and essentially denotes equal procedural
ability to state the case. The principle applies to both civil and criminal cases. There must be adequate
procedural safeguards appropriate to the nature of the case including, where appropriate, adequate
opportunity to adduce evidence, to challenge hostile evidence, and to present argument on the matters
at issue.’” For more on this, see Section 3 below.
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2.5 Personal Presence and publicity
e The right to a “public hearing” derives from the wording of Article 6, but cases in this category
are usually looked at under the more general heading of “fairness”. This element of “fairness”
consists of four implied rights: (1) right to an oral hearing and personal presence by a civil litigant
or criminal defendant before the court; (2) right to effective participation; (3) the right for the
applicant to claim that third parties and media be allowed to attend the hearing (publicity); (4)
right to publication of the court decision.

The presence requirement at first instance is close to absolute, though it has been stated hypothetically
that it may be justifiably dispensed with in “exceptional circumstances”.?! Although presence presupposes
an oral hearing, not every oral hearing must be public. Presence before an appeal court will be required
where it deals both with questions of fact and law and where it is fully empowered to quash or amend
the lower decision. In Ekbatani v. Sweden?’, the Court held that the absence of the defendant in a
criminal case before an appeal court dealing with both questions of fact and law violated the presence
requirement. However in Kremzow v. Austria®’, the Court found there was no violation where the defendant
in a criminal case was not present in person (but represented by a lawyer) during appeal hearing of his
plea of nullity. Trials in absentia will only be allowed as long as the authorities made best efforts to track
down the accused and inform them of forthcoming hearings. In any event, the accused retains the right
to full re-trial in the event of their re-appearance.

In Stanford v. the United Kingdom?®?, the Court held that a civil litigant or criminal defendant must be able
to participate effectively in a court hearing, which must be organised to take account of his physical and
mental state, age and other personal characteristics. In the same case it was held that that assistance by
a lawyer may counter-balance the applicant’s personal inability to participate effectively.

The rationale of public proceedings is to protect civil litigants and criminal defendants from secret
administration of justice and to ensure greater visibility of justice, maintaining the confidence of society
in the justice system.®Although it is a qualified right, the presumption must always be in favour of a
public hearing, and the exclusion must be strictly required by the circumstances of the case. In Riepan
v. Austria®, the Court found a violation of the publicity requirement where there had been a closed trial
on fresh charges against a convicted prisoner, and no steps were taken by the authorities to inform the
public of the date and place of the trial in prison. There is no obligation for a court to read out its full
judgment in open court; publishing in writing is sufficient, though the decision must be available for
consultation in the court’s registry.®’
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2.6 Length of proceedings
e Civil litigants and criminal defendants should be protected against excessive delays in legal
proceedings.

The reasonableness of the length of proceedings is to be assessed in the light of the particular circumstances
of the cases having regard to the complexity of the case, the conduct of the applicant, the conduct of the
authorities and what is at stake for the applicant. A case can be considered complex as a result of legal
complexity of the proceedings which may arise, for example, from the task of the domestic courts to apply
a fresh piece of legislation. If the Court accepts that the proceedings have been established as comple, it
will generally allow a longer period of time for the authorities to finalise the case. Where delays are caused
by a litigant or defendant, they are not taken into account for the purposes of calculating reasonableness
of the length of proceedings from the point of view of Article 6. However, a defendant cannot be blamed
for taking full advantage of the legal avenues afforded by national law in the defence of his interests.®
Delays attributable to the authorities in breach of “the reasonable time” requirement have included the
following: repeated return of case to investigators on the same grounds for fresh investigations to be
carried out¥; repeated attempts to summon same witnesses at trial®’; frequent changes in composition
of trial court®’’; and delays in sending case from first instance to appeal court®. However, in Zimmerman
and Steiner”, the Court found that general delays caused occasionally by the courts’ case-load may be
acceptable as long as they are not prolonged in time, and where reasonable steps are being taken by the
authorities to prioritise cases based on their urgency and importance®.

There is no absolute time limit under the reasonableness requirement. Generally speaking, criminal
proceedings will be expected to be pursued more expeditiously than civil matters. The Court will take
into account what is ‘at stake’ for the applicant. In criminal cases the reasonable time guarantee runs
from the time that an accused is subject to a formal charge. Criminal proceedings end when the charges
are determined or the final sentence is imposed. Civil proceedings commence when court proceedings
are initiated, and terminate when the case is finally determined.

In Majaric v Slovenia® the Court unanimously concluded that there had been a breach of Article 6(1) where
the domestic criminal proceedings had lasted for over four years and five months. In Jankovié v Croatia®,
the Court held that civil and enforcement proceedings which lasted in total eight years, five months and
six days, constituted an excessively long period, in violation of the ‘reasonable period’ requirement.
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3. EVIDENCE
Perceived problems

In their observations CEDEM court monitors identified several evidentiary issues related to:
e The procedure followed during an identity parade

e The acquisition of confessions

e The treatment of testimony

e The weight of expert evidence

Introduction

Generally it is for domestic courts to determine the admissibility and assessment of evidence. However,
the ECtHR will find a violation of the Convention where, considering the circumstances of the case as a
whole, an applicant was deprived of an ability to participate effectively in the proceedings or where the
position of the defence was significantly impaired.”” Therefore the use of evidence obtained in breach
of domestic rules will not necessarily be contrary to Article 6. Similarly, reliance on evidence obtained
in breach of another article of the Convention (for example Article 8, the right to private and family life)
does not necessarily infringe fair trial requirements in Article 6. However, evidence obtained in violation
of Article 3 (the prohibition against torture, inhuman and degrading treatment) will render proceedings
contrary to Article 6 in most cases. Whether the Court will find a violation depends on a number of
factors including:

— The provision of the Convention that was alleged to be violated (Article 3, 6, 8 etc.)

— The role that the evidence played in the proceedings

—Whether adequate safeguards existed to ensure judicial oversight of alleged breaches of the Convention
— The following section shall address discrete aspects of the admissibility of evidence.

3.1 Presentation of evidence
e National courts have a duty to ensure evidence is properly and fairly presented.

In practice this means that the Court may be required to rectify inadequate presentation of evidence
by either party. Barbera, Messegue & Jabardo v Spain®® involved a case of robbery and murder resulting
in sentences of up to 36 years which was examined in a trial lasting one day. Despite the fact that both
the prosecution and the defence had waived the oral presentation of documentary evidence at trial, the
ECtHR found that that this did not remove the requirement that the Court ensured the trial complied
with Article 6.

Several factors are relevant in determining whether the evidence was properly and fairly presented. The
failure of either party to object to the presentation of certain evidence is important, but not decisive.”” Any
part of the proceedings that might mitigate or remedy the alleged unfairness will be taken into account.
In addition, whether the matter was subject to careful scrutiny on appeal is significant.

3.2 Identity Parades
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o Identity parades must be organised in a way that does not extinguish their evidential value.

National authorities have a duty to ensure that identity parades are carried out without irregularities
that may render a trial unfair. For example in Laska & Lika v Albania,'® which involved a conviction based
on the results of an identity parade, the ECtHR found the fact that the applicants were made to wear
blue and white balaclavas similar to the alleged perpetrators while the other participants wore black
masks, did not comply with Article 6. This is because it amounted to pointing “the finger of guilt” at the
applicants, and consequently could have no evidential value.

3.3 Confession and Coercion
e Evidence obtained under compulsion and/or coercion must not carry a decisive or crucial weight
in a conviction.

Incriminating evidence obtained in violation of the Article 3 prohibition against torture should never
be relied on as proof of the victim’s guilt.'"”! However, the Court has left open the question whether
evidence obtained under circumstances falling short of torture, but constituting inhuman and degrading
treatment, automatically renders a trial unfair.!®> Such cases will depend on the facts of each case, and in
their determination the Court will pay particular attention to the role played by the evidence at trial. For
evidence to be held unfairly obtained in such circumstances, it must have had a bearing on conviction.

In Jalloh v Germany,’” evidence obtained through the involuntary administration of emetics (drugs to
induce vomiting) in order to force the applicant to regurgitate a bag of cocaine, was held to be contrary
to Article 6 as well as Article 3. The Court noted that, even if it had not been the authorities’ intention to
inflict pain and suffering on the applicant, the evidence was nevertheless obtained by a measure which
breached one of the core rights guaranteed by the Convention. Furthermore, the drugs obtained by the
impugned measure proved the decisive element in securing the applicant’s conviction. Lastly, the public
interest in securing the applicant’s conviction could not justify allowing evidence obtained in that way to
be used at the trial. Accordingly, the use in evidence of the drugs obtained by the forcible administration
of emetics to the applicant had rendered his trial as a whole unfair.

Gdfgen v. Germany involved the kidnap of an 11 year old boy and evidence relating to his whereabouts
obtained from the applicant following threats, made by the police during the search, and subsequently
categorised as inhuman and degrading treatment. In that case, an example of the ‘ticking time-bomb’
scenario, the ECtHR noted that Article 6 was not absolute and that a “criminal trial’s fairness [is] only at
stake if it has been shown that the breach of Article 3 had a bearing on the outcome of the proceedings.”
In Géifgen, the conviction was based exclusively on the new, full confession made by the applicant at the
trial. Therefore, the Court found that the causal link between the threat of torture and the conviction
had been broken as “the breach of Article 3 in the investigation proceedings had no bearing on the
applicant’s confession at the trial”. /%

In circumstances where neither a finding of torture nor inhuman treatment is made, but ill-treatment is
alleged, the existence of adequate procedural safeguards enabling the examination of any such claims is
relevant in determining whether the evidence was unlawfully obtained. For example in a situation where
an applicant, denied access to a lawyer, confessed in circumstances he claimed constituted coercion; the
fact that the national court failed to adequately investigate these claims is likely to render the proceedings
contrary to Article 6.'%
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3.4 Expert Evidence
e There is no absolute right to appoint an expert of one’s choosing to testify at trial or the right
to appoint a further alternative expert.

Although there is no absolute right to appoint an expert of one’s choosing, the ECtHR may find proceedings
in violation of Article 6 where the national court fails to properly consider the appropriate evidence in
reaching its decision on a crucial medical issue and by doing so, deprives the applicant of a fair hearing.
For example in Sommerfeld v Germany,’” which involved access to a child by the non-custodial parent,
the court stated “[i]t would be going too far to say that domestic courts are always required to involve a
psychological expert on the issue [...], but this depends on the specific circumstances of each case, having
due regard to the age and maturity of the child concerned.” However, in another case involving access
to a child by the non-custodial parent, the ECtHR found that the failure of a domestic court to order an
expert psychological report violated the rights of the parent.'”’

The Court has held that there is no right to neutrality of a court-appointed expert as long as that expert
does not enjoy any procedural privileges which are significantly disadvantageous to the applicant.!®
However, where the opinion of an expert plays a determining role in the proceedings, the court has
insisted on neutrality of official experts.!”

4. DEFENCE RIGHTS
Perceived Problems

In their observations CEDEM court monitors identified several evidentiary issues related to:

An applicant’s claim that he was held in an official’s office and did not have his procedural rights
communicated to him

Scheduled trial dates published on the official website not corresponding to the day trials actually take
place.

Self-representation

Cross-examination

Interpretation

Introduction

Persons ‘charged with a criminal offence’ are guaranteed certain minimum rights that are necessary for
the preparation and conduct of the defence and to ensure that accused is able to defend himself on
equal terms with the prosecution’. The minimum defence rights in criminal proceedings, set out in Article
6(3), have long been recognised by the Court as specific aspects that form part of the wider concept of
the right to a fair trial. Thus the Court has typically examined an alleged violation of one of the Article
6(3) rights together with Article 6(1). Therefore in order to prove a violation of one of his defence rights,
an applicant has to also show the effect of the restriction of his defence on the fairness of the criminal
proceedings taken as a whole.
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4.1. Notification of the charge
o The accused must be notified of the charge in order to allow him to prepare and mount a proper
defence.

The right to be informed is intended to provide the accused with specific and detailed information of
the accusation, which is necessary to prepare and conduct a proper defence at trial. The “cause” in the
information required under Article 6(3)(a) relates to the acts allegedly committed, and the “nature”
refers to the definition of the offence in domestic law. In Pellisier and Sassi v France'?°, the Court held
that provision of full information of nature and cause of the accusation is an essential prerequisite for
ensuring that the proceedings are fair. Written notification is not required, so long as sufficient information
is given orally.!'* The Court has however held that the information must be in a language the defendant
understands.'? There is relatively little case law on the right to be informed ‘promptly’. Although any
relevant information, whether of fact or law, must obviously be given to the accused in sufficient time to
enable him to prepare his defence, the Court’s approach suggests that this requirement does not mean
information must be provided immediately. Nevertheless in Mattoccia v Italy**3, the Court held that basic
information about the accusation must be submitted at least prior to the first interview with the police.
It is important to note that the onus is on the applicant to attempt to obtain information by attending
hearings or making relevant requests.!**

4.2. Adequate time and facilities to prepare a defence
e A person subject to a criminal charge should be given sufficient time and facitilites to defend
himself during the criminal proceedings.

There is considerable overlap between this right and the right to legal representation, the right to notification
of the application, as well as the general principles of fairness within the meaning of Article 6(1). In order
to determine compliance with this requirement, it is necessary to have regard to the general situation of
the defence, including legal counsel, and not merely the situation of the accused in isolation.!*®

The guarantee of ‘adequate time’ to prepare a defence begins to run from the moment that a person
is subject to a criminal charge. The test of what time is adequate is a subjective one, as various factors
regarding the nature and complexity of the case, the stage of the proceedings, and what is at stake for
the applicant, have to be taken into account. In Campbell and Fell v United Kingdom, the Court considered
five days’ notice of a prison disciplinary hearing to be adequate because it was a straightforward case.
The “adequate facilities” test is also a subjective one, depending on the particular circumstances and
abilities of the applicant. Certain facilities such as the right of the accused to communicate with his lawyer
can be regarded as essential; the right to confer with counsel may however be subject to restrictions. For
example the ECtHR has held that the national court may override the choice of the person charged with
a criminal offence when there are relevant and sufficient grounds for holding that this is necessary in the
interests of justice.!’® It is also permissible for national law to lay down even stricter rules for those who
wish to defend persons in supreme courts.'’” In addition, the right of the defence to have access to all
the information held by the prosecution is not absolute; there may be competing interests. These may
include issues of national security or the need to protect witnesses. In such instances, the court must
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ensure that restrictions of the rights of the defence are strictly necessary in the circumstances of the
individual case. “Facilities” which are required by the defence at the trial stage are also covered. As such,
the defence counsel must be allowed sufficient time to present the defence, to call expert witnesses, or
be allowed an adjournment. Similarly, the applicant must be allowed sufficient facilities to prepare his
appeal, which includes the right to know the reasons for the court judgment.'’® The Court’s judgment
in Korellis v Cyprus'®® suggests that the test is not one of ‘actual prejudice’ to the defence resulting from
the state’s failure to allow access to “facilities”; instead it is one of ‘relevance’ to the preparation of the
defence.

4.3. Legal representation or defence in person
e A person subject to a criminal charge has the right to defend himself or may appoint a lawyer.
In certain circumstances there is a right to free legal assistance.

The right to representation applies at the pre-trial and the trial stage. While this does not confer unlimited
access to legal representation, the Court, in Salduz v Turkey'?, established the general principle that,
save in exceptional circumstances, an accused must be provided with legal assistance from the first
interrogation. There is no right, as such, to have access to a lawyer at all times of the proceedings, and
restrictions may be placed on the number or duration of meetings, provided the crucial need of access
to legal advice is respected immediately after the arrest.'*

The accused can choose to represent himself so long as the choice is freely made and is not contrary to
the interests of justice. However, this right is not absolute, and the State authorities can deny this where
domestic law requires that a person be legally represented, particularly where the alleged offence is
serious in nature. The State cannot require an accused to defend himself in person; though it isimportant
to note that the right to legal assistance, free or otherwise, does not confer an absolute right to choose
counsel. The national court may appoint a defence lawyer which an accused considers unnecessary**?,
but it may not be enough for the competent authorities merely to nominate or allow a lawyer to act. In
Artico v Italy*??, the Court stated that legal assistance must be “practical and effective” and not merely
“theoretical and illusory”. 1%

On the question of free legal assistance, the national authorities must take account of the means of the
accused as well as the interests of justice. This includes a consideration of the nature and complexity of
the alleged offence, the severity of the penalty that might be imposed, and the capacity of the accused to
represent himself adequately.'® If the accused has sufficient means to pay for a lawyer, no consideration
of the interests of justice need be undertaken for the purpose of granting him legal aid.?*® The Court
has held that the review of the interests of justice must take place at each stage of the proceedings.”’
The State is not responsible for every shortcoming of a defence lawyer, whether under legal aid or not,
as the conduct of the defence is essentially a matter between the accused and his counsel. ! However
if a failure by, or inability of, legal aid counsel to provide effective representation is either manifest, or
sufficiently brought to the attention of the competent national authorities, there is an obligation on
them to intervene.'®
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4.4. Right to examine witnesses!3’
o There must be full equality of arms with regard to the examination of witnesses.

This right applies to the trial and any appeal proceedings and does not generally apply at the pre-trial
stage. It is not an absolute right; however any restrictions must be consistent with the principle of
“equality of arms”. The term “witness” has an autonomous meaning. It is not limited to persons giving live
evidence at the trial. It also includes expert witnesses called by the prosecution or the defence (though
not a court-appointed expert'®!); a co-accused®®?; and the authors of statements recorded pre-trial and
read out at trial®3.

Persons alleging a breach of this right must prove not only that they were not permitted to call a certain
witness, but also that hearing the witness was absolutely necessary in order to ascertain the truth, and
that the failure to hear the witness prejudiced the rights of the defence and fairness of the proceedings
as a whole.”* Only a key prosecution witness — namely one whose evidence is used in its entirety, or to
a decisive or crucial degree to secure a conviction — can be required to be called as of right.*** In deciding
whether or not a particular witness is key, the competent authority may sometimes examine the quality
and reliability of other evidence used against the accused.

In exceptional circumstances, such as in cases involving sexual offences like rape, or sexual abuse of a
child, the refusal of a key witness to testify can serve as a legitimate ground for using testimony recorded
pre-trial without summoning that witness. In S.N. v Sweden?*¢, the Court found no violation of Article
6(3)(d) in respect of conviction of a schoolteacher for sexually assaulting her 10 year-old pupil. Under
the domestic law, in such cases child complainants were rarely called to give evidence in court because
of the traumatising effect this might have on them and the main piece of evidence was a video-taped
interview of the boy with a specially trained police officer. The Court found that it was sufficient for the
purposes of Article 6 that the applicant’s counsel could have attended the interview of the child or given
the police officer any questions which the defence wanted to be put to the boy.

4.5. Free assistance of an interpreter
o The accused has the right to free assistance of an interpreter if he cannot adequately understand
and speak the language of the court.

This guarantee protects individuals once they are “charged with a criminal offence” and applies to the
pre-trial stage of proceedings thereafter. The right also extends to any appeal proceedings. This provision
guarantees the right to free interpretation for someone who does not understand the language of court,
and not necessarily assistance in the accused’s mother tongue.

The right of an accused to free assistance of an interpreter is an absolute one. It does not depend on the
accused’s means. This means not only that the service should be free to the accused during the trial, but
also that the domestic authorities may not reclaim the costs at the end of criminal proceedings.**’ This
right also covers the translation or interpretation of all those documents or statements in the proceedings
instituted against an accused which it is necessary for him to understand or to have rendered into the
court’s language in order to have the benefit of a fair trial. However, this does not mean that there must

130 There is a certain degree of overlap between this right and the admissibility of evidence discussed in section 3 above
131 Brandstetter v. Austria, August 28, 1991

132  Lucav. Italy, February 27, 2001

133 Kostovski v. the Netherlands, November 20, 1989

134 Butkevicius v. Lithuania, dec. November 28, 2000; judgment March 26, 2002; Krempovskij v. Lithuania, April 20, 1999
135 Vidal v. Belgium, April 22, 1992; Doorson v. the Netherlands, June 23, 1996

136 S.N.v. Sweden, July 2, 2002

137 Luedicke, Belkacem and Koc v Germany, November 28, 1978
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be a written translation of all items of written evidence or official documents in the procedure.'*® The
onus is on the trial judge to show considerable diligence in ascertaining that the absence of an interpreter
would not prejudice the applicant’s full involvement in matters of crucial importance for him.'*

138 Kamasinski v. Austria, December 19, 1989
139 Cuscaniv. the United Kingdom, September 24, 2002
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